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Your Client’s Intractable Demands—And 
Your Effort to Withdraw 
By Joel Cohen 

ou’re a month from trial, and you need to get out of it. It’s not that you failed to “get it up 
front”—often a valid, although not well-received reason. If that alone were the problem, 

“ethically” you could probably tell the judge what’s at issue—although many judges would 
simply answer: “I’m not going to delay this case because you haven’t been paid, and then deal 
with a new lawyer who’s not ready.” Or maybe you and your client can’t agree—the client 
wants to testify, and you’re vehemently opposed, strategically. That too is something that—at 
least in the most general sense—you could air with the judge without fearing betrayal of your 
client’s confidence. 

But, no. The problem is more complicated, and worse. Your client wants you to do something 
unethical—perhaps illegal. Maybe he wants you to ditch evidence or intimidate a witness out 
of—or into—testifying (in a particular way). Perhaps he demands that you sum up by 
specifically stating that he’s “innocent,” when you know that remark has no place in a 
summation—particularly before this judge. 

Or he desperately wants a trial delay for some unacceptable reason, such as hoping a witness 
will die (of natural causes), and so he demands that you give the judge a specious reason to 
justify an adjournment—perhaps he wants you to concoct a health problem because he knows 
the judge will instantly believe you. 
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While the above scenarios are not without precedent, let’s assume the problem is the one 
criminal defense lawyers fear the most—your client intends to commit perjury (worst case, on 
direct examination). And lest it go unsaid, while the problem is created by the wayward client, it 
is often magnified by a judge unwilling to read the tea leaves or soothsay when the lawyer, 
using appropriately cryptic language, declares that he has a “conflict.” Or by the judge who is 
unconvinced that the problem is real, or believes it to be exaggerated. Or by the judge who is 
frankly too concerned with a need to move his docket to allow counsel’s legitimate problem to 
stand in his way. 

And so—how do you balance your ethical obligations to maintain client confidences, while not 
advancing criminal or fraudulent conduct? The answer is not so simple.   

The Rules 

Putting aside a judge’s possible intransigence, we turn to the New York Rules of Professional 
Conduct.1 Rule 1.16 governs withdrawal of counsel and provides that a lawyer “shall” 
withdraw—withdrawal is “mandatory”—when he knows that the representation will result in 
violating the rules or law.2 And, a lawyer “may” withdraw—it’s “optional”—when the client (1) 
persists in conduct involving the lawyer’s services that the lawyer reasonably believes is 
criminal or fraudulent,3 (2) insists upon actions with which the lawyer has a fundamental 
disagreement,4 or (3) insists that the lawyer pursue conduct that is illegal or prohibited under 
the rules.5 

But this rule is tempered by Rule 1.6, which addresses client confidences—a lawyer “shall not” 
knowingly reveal confidential information, or use such information to the disadvantage of a 
client or for the advantage of the lawyer.6 Throw Rule 3.3 (“Candor Before A Tribunal”) into the 
mix: Not only can a lawyer not make a false statement of fact or law or offer evidence that the 
lawyer knows to be false, he must take reasonable remedial measures, including if necessary, 
telling the tribunal, when he “knows” that a person intends to engage, is engaging or has 
engaged in criminal or fraudulent conduct related to the proceeding.7 

                                                      
1 New York Rules of Professional Conduct, 22 N.Y.C.R.R. 1200; see also ABA Model Rules of Professional Conduct 

(ABA Rule); see generally, Roy D. Simon, Simon’s New York Rules of Professional Conduct, Thomson-Reuters 
2015. For purposes of this article, counsel “knows” his client will commit perjury (Rule 1.0). 

2 Rule 1.16(b)(1); cf. ABA Rule 1.16(a)(1).  
3 Rule 1.16(c)(2); ABA Rule 1.16(b)(2). 
4 Rule 1.16(c)(4); cf. ABA Rule 1.16(b)(4). 
5 Rule 1.16(c)(13). 
6 Rule 1.6(a); cf. ABA Rule 1.6(a). 
7 Rule 3.3 (b); ABA Rule 3.3(b); see also, Rule 1.2 (d); ABA Rule 1.2(d).   
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How do we harmonize these rules? Rule 3.3 is the trump card8—it applies even if compliance 
requires disclosure of information otherwise protected by Rule 1.6.9 And Rule 1.6 is consistent. 
It permits a lawyer to disclose a confidence (1) to prevent the client from committing a crime;10 
(2) where the lawyer has discovered that a representation was based on materially inaccurate 
information or is being used to further a crime or fraud11; or (3) when permitted or required 
under the rules, or to comply with law or court order.12 

Thus a lawyer must, as a matter of ethics, disclose a client’s false testimony even if he is 
permitted to withdraw as counsel, although the disclosure “should be limited to the extent 
necessary to correct the false testimony.”13 

Remedial Measures 

Few cases speak directly to whether criminal defense counsel can withdraw close to or during 
trial (which is when counsel often first learns of the client’s intent to testify falsely). That said, 
there is little question that a lawyer must intercede if he knows his client will perjure himself.14 
The first course of action is to remonstrate—to explain to the client why his (anticipated) 
actions are unacceptable in order to discourage him from testifying falsely.15 Indeed, counsel 
probably should go further. In the leading (but controversial) case, Nix v. Whiteside,16 decided 
by the Supreme Court in 1986, Whiteside told his attorney days before a murder trial, which he 
would defend on grounds of self-defense, that he was going to perjure himself and say he saw 
the victim reach for a pistol when he did not—”If I don’t say I saw a gun, I’m dead.”17 Counsel 
forcefully told Whiteside that he would (1) tell the judge about the lie, (2) likely impeach 
Whiteside’s testimony and (3) seek to withdraw.18 Whiteside relented—he testified simply that 
he “knew” the victim had a gun and believed he was reaching for it. 

Whiteside was ultimately convicted in Iowa state court; he brought a federal habeas corpus 
petition claiming “ineffective assistance of counsel.” The U.S. Supreme Court concluded that 

                                                      
8 Geoffrey C. Hazard, Jr., W. William Hodes, Peter R. Jarvis, The Law of Lawyering, 4th Ed., CCH Inc., 2015, 

§32.03. 
9 Rule 3.3(c); ABA Rule 3.3(c). 
10 Rule 1.6(b)(2); cf. ABA Rule 1.6(b)(2). 
11 Rule 1.6(b)(3). 
12 Rule 1.6 (b)(6); ABA Rule 1.6(b)(6). 
13 N.Y.C.L.A. Committee on Professional Ethics, Op. 741 (3/1/10) (“Op. 741”). 
14 Hazard, §32.14.1. The notable exception is Professor Monroe Freedman, who has posited that “‘withdrawal 

from a defendant’s case should never be viewed as a solution to the perjury dilemma.’” Monroe Freedman, 
Abbe Smith, Understanding Lawyers’ Ethics, 4th Ed., Matthew Bender & Co., Inc., 2010, at §6.06. 

15 Op. 741. 
16 475 U.S. 157 (1986). 
17 Id. at 160. 
18 Id. at 161. 
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the attorney’s conduct fell within the range of reasonable professional responses given 
Whiteside’s statement of intended perjury.19 The court also looked at whether counsel could 
have made good on his threat to withdraw. Iowa’s ethics rules would have allowed it, but with 
only days until trial, the motion would have raised issues including the possibility of a mistrial or 
a claim of double jeopardy.20 

According to New York’s Court of Appeals, in People v. DePallo,21 attempting to withdraw may 
not be the answer for another reason—if the client intends perjury, withdrawal may do little to 
resolve the problem and might even facilitate a fraud. It relied, in part, on People v. Salquerro22 
where, just before trial, counsel learned that his client intended to perjure himself. Counsel 
immediately informed the court and the prosecutor, without disclosing the substance of the 
anticipated false testimony. 

The next day, counsel, expressing concern about his revelation, moved to withdraw and for the 
judge to recuse himself. In denying counsel’s motions, the judge decided that withdrawal and 
recusal were not the answer. The court explained: “Such substitution procedures would 
effectively cloak the problem, however this ostrich-like approach would do little to resolve it.”23 
New counsel, unaware of the possibility of perjury, may facilitate, or appear to condone, the lie. 
Or, aware of the client’s intent to commit perjury, he might lack the same ethical standards and 
present, or at least not impede, the perjury.24 The court suggested a two-step process based on 
then-ABA Standard 7.7: Make an appropriate record that defendant will testify against 
counsel’s advice and confine examination to a narrative, not using defendant’s version of the 
facts in closing argument.25 

Withdrawing, alone, does nothing to correct the perjury, and—as DePallo found—may actually 
increase the chances that the false statement, if unknown by a substituting attorney, will be 
presented to a tribunal.26 

                                                      
19 Id. at 170. 
20 Id. at 170. 
21 96 N.Y.2d 437 (2001) aff’g 275 A.D.2d 60, 63 (2d Dept. 2000) (DePallo). 
22 107 Misc.2d 155 (Sup. Ct., N.Y.Co. 1980) aff’d 92 A.D.2d 1091 (1983) lv to app den. 59 N.Y.2d 977. 
23 Id. at 158. 
24 Id. at 158. 
25 Id. at 158-159. The current ABA Standards for Criminal Justice Prosecution Function and Defense Function, 3d 

Ed. 1993 similarly acknowledge that withdrawal may not be feasible, even if other remedial measures fail. See 
Standard 4-7.5 commentary; Standard 4-1.2 commentary. 

26 Op. 741; DePallo. 

http://advance.lexis.com/api/document/citation?cite=+96+N.Y.2d+437
http://advance.lexis.com/api/document/citation?cite=+107+Misc.+2d+155
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How Much Information? 

Once counsel has decided that the only option is withdrawal, how much information 
may/should he give to the court? Professor Roy D. Simon, in his excellent book, Simon’s New 
York Rules of Professional Conduct,27 says this: “Moving to withdraw does not relieve an 
attorney of the duty of confidentiality. Therefore, a lawyer who is moving to withdraw should 
not initially tell the court in detail the reasons for moving to withdraw unless the client has 
consented to the disclosures—and the attorney should not seek the client’s consent to make 
disclosures that would harm the client.”28 

Simon relies heavily on Comment 3 to Rule 1.16: 

Difficulty may be encountered if withdrawal is based on the client’s demand that 
the lawyer engage in unprofessional conduct. The court may request an 
explanation for the withdrawal, while the lawyer may be bound to keep 
confidential the facts that would constitute such an explanation. The lawyer’s 
statement that professional considerations require termination of the 
representation ordinarily should be accepted as sufficient.29 

One option, Simon tells us, may be for a lawyer to file a sealed affidavit explaining the reasons 
for withdrawal, with the court agreeing to not unseal the affidavit unless the opposing party’s 
interests are implicated.30 This is similar to the procedure accepted by the court in DePallo.31 

Another case addressing the kind of balancing necessary when counsel believes a client will 
perjure himself is People v. Andrades32—although, it is noteworthy, that case and the others 
discussed here were decided before the new rules became effective. In Andrades, an attorney 
informed the judge that the defendant intended to testify at an upcoming hearing to suppress a 
confession—i.e., where the court was the trier of fact—and asked to be relieved, claiming only 
that he had an “ethical conflict.” 

When the court requested more information, the attorney declined and the court denied the 
application. After the People rested at the hearing, counsel again informed the court that the 
defendant would testify. Outside the defendant’s presence, he told the court that he had 
unsuccessfully urged Derek Andrades not to testify, and so counsel would merely direct the 
defendant’s attention to the date, time and location, with no summation. 

                                                      
27 See fn 1. 
28 Simon, Rule 1.16. 
29 Rule 1.16 Comment 3; ABA Rule 1.16 Comment 3. 
30 Simon, Rule 1.16; Team Obsolete v. AHRMA, 464 F.Supp.2d 164 (E.D.N.Y. 2006). 
31 See fn 21. 
32 4 N.Y.3d 355 (2005). 

http://advance.lexis.com/api/document/citation?cite=+4+N.Y.3d+355
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After Andrades was convicted (largely pro se at trial), he challenged his conviction, asserting 
ineffective assistance of counsel at the suppression hearing. Andrades argued that his 
attorney’s telling the court that he had an “ethical dilemma” effectively announced to the judge 
that he would commit perjury. The Court of Appeals found that counsel acted properly, but 
went further: “…[A]t no time did counsel ever disclose to the court that defendant intended to 
commit perjury or otherwise disclose any client secrets. Rather, the court inferred defendant’s 
perjurious intent based upon the nature of counsel’s application. However, counsel could have 
properly made such a disclosure since a client’s intent to commit a crime is not a protected 
confidence or secret.”33 

The latest pronouncement on this difficult issue—in fact, the inspiration for this article—is an 
ethics opinion from California. There, in formal opinion 2015-192,34 the California Standing 
Committee on Professional Responsibility and Conduct answered a lawyer’s inquiry of what to 
do when a client in a trade secrets case merely wanted “to keep the lawsuit going in order to 
damage [their] competitor’s public image” leading up to a trade show. 

The unilluminating opinion said that the attorney who felt ethically obligated to withdraw 
should proceed this way: (1) if unable to gain the client’s consent, move to withdraw in a 
manner avoiding prejudice to the client; (2) disclose to the court only as much as reasonably 
needed to demonstrate the need to withdraw; (3) if general language is deemed insufficient by 
the court, provide background information without disclosing confidential communications; 
and (4) if the attorney exhausted reasonable avenues of appeal or other review “the attorney 
must evaluate for herself the relevant legal authorities…and reach her own conclusion on how 
to proceed.” 

Critically, the committee stated, if the court ordered disclosure notwithstanding the attorney’s 
reasonable efforts, “this committee cannot categorically opine how the attorney must choose 
between her competing duties to maintain the client’s confidences and to obey the court’s 
order.” 

The committee’s inability to give concrete advice or even just meaningful guidance 
demonstrates precisely how difficult the problem facing counsel is. 

Conclusion 

Balancing legal and ethical obligations—to a client, an adversary, the court and ourselves—is 
not easy. When confronted with a client who wants to do something you know he can’t legally 

                                                      
33 Id. at 361-62. 
34 State Bar of California Standing Committee on Professional Responsibility and Conduct, Formal Op. No. 2015-

192. 
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do, or who wants you to do something you know you can’t legally or ethically do, sitting by idly 
is not an option. One option: if counsel finds it too prejudicial to the client for the trial judge to 
receive an ex parte disclosure, but is being pushed by that judge to disclose the precise 
problem, the attorney might consider asking the judge to assign another judge or, federally, a 
magistrate judge who has no responsibility for the case, to receive a sealed, ex parte affidavit 
detailing the dilemma. In this way, the attorney may at least avoid causing the client harm 
before the trial—and likely sentencing—judge, who may even be the trier of fact. 

While the rules and case law offer no hard and fast solution, before the attorney makes a 
disclosure to anyone to his client’s detriment, clearly he should try to move heaven and earth 
(short of contempt) to avoid becoming a Judas—even if, by his conduct, it’s exquisitely clear 
that the client isn’t one bit Christ-like. 
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