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n 1670 England, a judge, infuriated by his jury’s decision to not convict William Penn for 
unlawful assembly, locked his jurors away overnight without food or water.  He then fined 

them for contempt, and sent them to prison until they paid.  Edward Bushel refused to pay.  His 
protest resulted in a decision that jurors could not be punished simply because of the verdict 
they returned.  Bushel’s Case, 124 E.R. 1006. 

Today, although a jury cannot be held in contempt for its verdict, it is completely fair game for 
commentators to criticize—after all, why shouldn’t journalists write that O.J.’s acquittal was out 
of line, or that Rubin “Hurricane” Carter’s conviction was unjust? But do the same rules apply 
when the prosecutor, defense attorney or even the judge chooses to lash out publicly against a 
jury verdict, even if his disagreement is in good faith? 

Rules About Speaking Out 

Before we turn to circumstances where a jury is criticized post-verdict, let’s briefly look at the 
rules applicable to all attorneys who address the media generally.  Lawyers who communicate 
with—perhaps through—the press typically run afoul of the New York Rules of Professional 
Conduct (and ABA Model Rules) when they make statements that will adversely affect one’s 
reputation, or potentially prejudice a fair and impartial trial (NY 3.6(b); cf. ABA 3.6).  
Notwithstanding, the Rules recognize the difficulty in “strik[ing] a balance between protecting 
the right to a fair trial and safeguarding the right of free expression” (NY 3.6, c. 1).  Thus, Rule 
3.6 prohibits a lawyer from publicly making a statement that he knows or reasonably should 
know “will have a substantial likelihood of materially prejudicing” a trial, including an “opinion 
as to the guilt or innocence of a defendant or suspect” (cf. NY 3.6 to ABA 3.6).  Lawyers may, 
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however, make statements to mitigate substantial prejudice as a result of publicity initiated by 
others. 

Discussing predecessor Code of Professional Responsibility DR 7-107, the Appellate Division, 
First Department, acknowledged the importance of balancing free speech against the guaranty 
of a fair and impartial trial.  Thus, when an attorney representing a defendant in the Tombs’ 
Riots Trial participated in a panel discussion about prison rebellions while the trial was in 
progress, counsel was not disciplined because his statements were not reasonably likely to 
interfere with a fair trial.  In the Matter of Markfield, 49 A.D. 2d 516 (1975); see generally 
Gentile v. State Bar of Nevada, 501 U.S. 1030 (1991).  Yet, Bruce Cutler went too far—he was 
held in contempt, sentenced to house arrest and probation and suspended from practice 
before the Eastern District for six months, when he repeatedly violated court orders made in 
accordance with Local Rule 7 to cease publicly discussing the merits of the famous John Gotti 
case in ways reasonably likely to interfere with a fair trial.  U.S. v. Cutler, 58 F. 3d 825 (2d Cir. 
1995). 

Public statements can thus be curtailed.  And while New York relies on Rule 3.6 (see 3.8, c. 5), 
ABA Rule 3.8(f) specifically requires prosecutors to “refrain from making extrajudicial 
comments that have a substantial likelihood of heightening public condemnation of the 
accused.” So that, even though an indictment will be announced, a prosecutor “should avoid 
comments which have no legitimate law enforcement purpose and have a substantial likelihood 
of increasing public opprobrium of the accused.” (ABA 3.8, c.5; NY 3.8, c. 5). 

After a Jury Verdict 

What if a defendant has already faced the full panoply of police power—if a jury found him “not 
guilty.” Or maybe the jurors, post-trial, publicly say that he was “completely innocent”, i.e., 
“they got the wrong guy.” Clearly, it is entirely appropriate for a prosecutor to review the case 
internally, and to (mournfully) conclude that the jury was wrong.  Remember, prosecutors are 
not supposed to bring a case unless they believe the defendant is guilty.  But can a prosecutor 
take his personal views public, telling the press, “We got the right guy, but he is now out on the 
street”? 

While rare, these statements are not unheard of.  In Louisville, Kentucky, it was alleged that a 
prosecutor grabbed and berated a juror who acquitted a man of rape.  The prosecutor was 
fired, and her chief apologized.  J. Vincent Aprile II, ABA Criminal Justice Magazine, Spring 2004, 
19:1.  And on the defense side, a Virginia lawyer who represented a public official reportedly 
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criticized a guilty verdict rendered quickly after a somewhat lengthy trial: “It doesn’t appear it 
was considered as thoroughly as perhaps it should have been.”1 

Recently, in a non-jury trial, Onondaga County District Attorney William Fitzpatrick said, when a 
judge found Oral Hillary not guilty of murder: “Hard to see a killer walk out of court, but I have 
tremendous respect” for the judge.  Somewhat remarkably, second chair Mary Rain, St. 
Lawrence County D.A., with a history of questionable prosecutorial conduct,2 held a conference 
and said she remained “100% certain” that the now-acquitted defendant was guilty and would 
not reopen the investigation to “go on some wild goose chase for someone who does not 
exist.”3 

A prosecutor’s comments about a judge’s “wrong” verdict will likely not affect the judge’s 
future determinations.  But let’s assume, hypothetically, that Rain’s statement was made after 
a jury trial.  Jurors, after all, may well be swayed the next time they serve as a result of public 
comments made by counsel, particularly prosecutors who necessarily speak with the 
imprimatur/authority of the government.  In addition to the general Rules discussed above, the 
ABA Criminal Justice Standards for the Prosecution specifically address what a prosecutor can—
and cannot—say after a verdict: “[A] prosecutor should avoid contacts that may harass or 
embarrass the juror, that criticize the jury’s actions or verdict, or that express views that could 
otherwise adversely influence the juror’s future jury service.” (3-6.4(c)).  To be specific, “the 
prosecutor should respectfully accept acquittals … .  Public comments after a verdict or ruling 
should be respectful of the legal system and process” (3-6.10).  On the defense side, counsel 
may “publicly express respectful disagreement” (ABA Std. for Defense, 4-7.10). 

Unlike judges, discussed below, prosecutors may “publicly praise a jury verdict … and note the 
social value of the ruling or event” (Pros. 3-6.10); and defense counsel “may publicly praise” a 
verdict and “compliment participants” (Def. 4-7.10).  No counsel, however, may “publicly 
gloat.” (Pros. 3-6.10; Def. 4-7.10). 

Judges Criticizing Juries 

While we can find no public disciplines in New York for judges who have criticized their juries’ 
verdicts, the 1990 Annual Report of New York’s Commission on Judicial Conduct 
(http://www.scjc.state.ny.us/) notes such instances (particularly when defendants were 
                                                      
1 Roger Chesley, “A just jury verdict for Anthony Burfoot,” Virginia-Pilot, Dec. 14, 2016, pilotonline.com. 
2 Bennett L. Gershman, “The Most Dangerous Prosecutor In New York State,” Huffington Post, Sept. 30, 2016, 
http://www.huffingtonpost.com/bennett-l-gershman/the-most-dangerous-prosec_b_12085240.html. 
3 Douglas Dowty, “DA Fitzpatrick Reacts to Nick Hillary’s Not Guilty Verdict In Boy’s Death,” Syracuse.com, Sept. 
28, 2016, 
http://www.syracuse.com/crime/index.ssf/2016/09/da_fitzpatrick_reacts_to_nick_hillarys_not_guilty_verdict_in_
boys_death.html. 
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acquitted), in which cases the Commission “confidentially cautioned some judges for such 
conduct.” Section 100.3(B)(10) of the New York Rules of Judicial Conduct provides the basis: 
“[A] judge shall not commend or criticize jurors for the verdicts other than in a court order or 
opinion in a proceeding, but may express appreciation to jurors for their service to the judicial 
system and the community.” According to ABA Criminal Justice Section Standards 15-4.3: 
“Under no circumstances should the court state or imply an opinion on the merits of the case, 
or make any other statements that might prejudice a juror in future jury service.” See ABA 
Model Code of Judicial Conduct 2.8. 

Two New York state judges have actually been publicly disciplined for “praising” verdicts.  In 
1994, the Commission on Judicial Conduct publicly censured a judge who, after the jury 
convicted a Dominican defendant for narcotics offenses, said: “Ladies and gentlemen: I’m very 
happy that you reached the disposition because the Dominican people are just killing us in the 
courts.  They got to try their cases.  We got to provide them interpreters, provide them 
attorneys and there are 54 pending felony charges against them up here … I appreciate very 
much the verdict in this case and you’re discharged with the thanks of the court.” Matter of 
Patrick J. Cunningham (1994). 

In 2002, the Commission publicly admonished a judge who, observing an emotional display by a 
juror after the verdict, told the jury: “The verdict that you’ve rendered in this case is consistent 
with the evidence I saw … .” When the jury was excused, he then launched an attack on 
defense counsel for criticizing the prosecution and the police during the trial.  When charged 
with misconduct, the judge argued that he wanted to “allay the emotionalism of the jurors after 
the verdict was delivered.” Rejecting that defense, the Commission said that “a judge must 
remain neutral in the presence of a jury, and jurors should receive neither criticism nor praise 
for their verdict nor reassurance that they acted correctly.” Matter of Mark C. Dillon (2002).4  If 
a judge telling a jury that he “agrees” with its verdict may result in discipline, castigating a jury 
for its verdict would obviously be seen as far more serious. 

A judge’s comments can also impact other cases.  Where a judge praised a jury’s decision to 
impose the death penalty, another defendant implicated in the same murder—tried 
separately—argued that that praise (and the judge’s periodic presence in his courtroom) 
tainted his right to a fair trial when he, too, was sentenced to death.  In a 6-3 decision, the 
Supreme Court acknowledged a “possible opportunity for prejudice,” but concluded it had not 
been shown.  U.S. ex rel Darcy v. Handy, 351 U.S. 454 (1956). 

                                                      
4 The author serves on the New York State Judicial Conduct Commission but did not participate in the decisions 
discussed. 
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Conclusion 

No question, losing a case may be difficult for counsel, and a verdict that departs from a judge’s 
own thinking about the case may also be difficult to swallow.  Still, lawyers and judges need to 
be cautious in how they make public, or even to the jury directly after a verdict, their subjective 
feelings about the jury’s decision.  Jurors, like the rest of us, are human and public or even 
private criticism may severely affect how they perform the jury function the next time around.  
Not to mention that the jurors, not the “professionals,” may actually have made the right 
decision—and the professionals’ criticism of them may poison the public’s view of how they, as 
jurors, performed. 

 
Joel Cohen, a former prosecutor, is of counsel at Stroock & Stroock & Lavan LLP and an adjunct 
professor at Fordham Law School.  Dale J. Degenshein, special counsel at the firm, assisted in 
the preparation of this article. 
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