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On June 18, 2015, the Federal Communications 
Commission (“FCC”) voted on 21 petitions 
relating to the Telephone Consumer Protection 
Act, 47 U.S.C. § 227, et seq. (“TCPA”).  Of note, 
the petitions sought comment and clarification on 
three issues:  (1) the definition of an automatic 
telephone dialing system (“ATDS”); (2) the 
applicability of the TCPA to calls made to recycled 
cellular telephone numbers, commonly referred to 
as “wrong party calls;” and (3) whether and in 
what manner consent may be revoked.  While the 
FCC also provided an exemption for certain calls, 
such as fraud alerts, unfortunately, based on the 
FCC’s statements from the June 18th open 
meeting, the FCC’s ruling will make it even more 
difficult for businesses to comply with the TCPA.  
The content of this Stroock Special Bulletin is 
based upon the FCC’s oral recitation of its ruling at 
the June 18th open meeting; we are awaiting the 
written ruling. 

First, the FCC has declined to limit the statutory 
definition of an ATDS to a device with a current 
capacity to store, produce and dial telephone 
numbers randomly or sequentially.  In its 2012 
Declaratory Ruling, the FCC stated that it “has 
emphasized that [the definition of an ATDS] 

covers any equipment that has the specified 
capacity to generate numbers and dial them 
without human intervention regardless of whether 
the numbers called are randomly or sequentially 
generated or come from calling lists.”  In the 
Matter of Rules and Regulations Implementing 
the Tel. Consumer Prot. Act of 1991, 27 F.C.C. 
Rcd. 15391, 15399 ¶ 2 (2012) (emphasis added).  
Many of the petitions sought guidance regarding 
this definition, including clarification on whether 
the device must have a current capacity or whether 
a theoretical capacity would suffice. 

Based on the FCC’s comments at the June 18th 
open meeting, the FCC concluded that a device 
meets the statutory definition of an ATDS simply if 
it has the theoretical capacity to store, produce and 
dial telephone numbers randomly or sequentially, 
regardless of whether that capacity was used to 
place the call or some modification is necessary.  
While certain dissenting commissioners provided 
extreme examples – including that an iPhone or 
any other smartphone is now subject to the TCPA 
– the precise wording of the FCC’s ruling will 
substantially alter the scope of the TCPA’s 
applicability.  Importantly, the FCC made 
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abundantly clear that its ruling will broaden the 
scope of equipment subject to the TCPA.  

Second, with regard to “wrong party calls,” the 
FCC has concluded that businesses will have “one 
opportunity” to place a call to a reassigned number 
before they are subject to TCPA liability.  But this 
opportunity is extremely limited.  The petitions 
relating to “wrong party calls” sought to clarify 
whether, and under what circumstances, the 
TCPA imposes liability when an entity calls a 
number that was initially provided to it by its 
customer but subsequently reassigned without its 
knowledge.  While the precise remedy sought by 
each of the petitions varied, they generally sought 
to confirm that a good faith exemption from 
TCPA liability exists for certain nontelemarketing 
calls to telephone numbers that have been 
reassigned until the caller learns of the 
reassignment. 

The FCC stated that it will not be a violation of 
the TCPA to place a single call to a number after it 
has been reassigned.  However, each and every 
subsequent call will be actionable if the other 
elements of a TCPA violation are met.  
Importantly, this one call exemption appears to 
apply regardless of whether that one call was 
answered.  Accordingly, the owner of the new 
number need not answer and advise the calling 
party that it has reached a wrong number.  Instead, 
the FCC stated that the burden is on the calling 
party to confirm that the number still belongs to 
the party that provided the number to it.  While 
the FCC noted that telephone providers do not 
provide a database of recycled numbers, it urged 
the providers to do so.  Without access to an 
accurate database identifying recycled numbers, a 

calling party must be wary of repeatedly dialing a 
number where it has not recently confirmed that 
the number still belongs to the person who 
provided the number to it. 

Third, the FCC also considered other proposed 
consumer-friendly rulings, including making 
explicit that consumers have the right to revoke 
their consent to receive robocalls and robotexts in 
any reasonable way at any time.  Other issues 
addressed included the FCC’s approval of 
telephone providers giving consumers the right to 
block certain callers entirely. 

Despite the overall expansion of the TCPA’s 
reach, the FCC did create a very limited and 
specific exemption for fraud alerts.  The FCC 
made clear, however, that there must be no debt 
collection efforts and that the alert must contain 
information on how the consumer can opt out of 
receiving future alerts.  The FCC also stated that 
there will likely be a limit on the number of alerts 
that a financial entity may send.  Although there 
was some dissent on this issue, the FCC will clarify 
that a text message constitutes a “call” under the 
TCPA. 

We expect the FCC’s written order to be 
released shortly.  Along with the exact wording of 
its rulings, as discussed above, it will be imperative 
to consider when the rules and/or clarifications 
will take effect.  Chairman Wheeler, in his closing 
remarks, made clear that the FCC intends to stop 
abusive robocalls immediately. 

Should you have any questions about  the 
FCC’s  comments  or  the  impact  of the  FCC’s 
forthcoming order on your TCPA practices,  please 
do not hesitate to contact us. 
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Stroock’s Financial Services/Class Action Group 
is nationally recognized as a leader in the 
representation of financial services companies in 
the full range of compliance, regulatory and 
litigation matters.  Our clients include, among 
others, commercial and consumer banks, residential 
lenders, student lending companies, automobile 
finance companies, credit card issuers, payment 
processors, investment banks, e-commerce 
companies, telecommunications companies and 
insurance companies. 
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This Stroock Special Bulletin is a publication of Stroock & Stroock & 
Lavan  ©  Stroock & Stroock & Lavan . All rights 
reserved. Quotation with attribution is permitted. This Stroock 
publication offers general information and should not be taken or 
used as legal advice for specific situations, which depend on the 
evaluation of precise factual circumstances. Please note that 
Stroock does not undertake to update its publications after their 
publication date to reflect subsequent developments. This Stroock 
publication may contain attorney advertising. Prior results do not 
guarantee a similar outcome. 

Stroock & Stroock & Lavan LLP, with more than 300 attorneys 
in New York, Los Angeles, Miami and Washington, DC, is a law 
firm providing transactional, regulatory and litigation guidance to 
leading financial institutions, multinational corporations, 
investment funds and entrepreneurs in the U.S. and abroad.  Our 
emphasis on excellence and innovation has enabled us to maintain 
long-term relationships with our clients and made us one of the 
nation’s leading law firms for almost 140 years. 

For further information about Stroock Special Bulletins, or other 
Stroock publications, please contact Richard Fortmann, Senior 
Director-Legal Publications, at ... 
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