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Liability insurers settle tort claims asserted against their insureds 

every day. The purpose of these settlements is self-evident: They 

attempt to compensate claimants injured as a result of the 

insureds’ alleged negligence in exchange for certainty. The claims 

are fully resolved, the claimants get paid and the insurers avoid 

the burden and cost of litigation and possibly trial. However, now 

that approximately 33 percent of all Medicare beneficiaries 

receive their health insurance from Medicare Advantage plans, 

the certainty that tort liability settlements generally brought 

liability insurers in decades past has waned. 

 

 

The reason for this change: the Medicare Secondary Payer Act. The MSP act 

allocates responsibility for the payment of Medicare beneficiaries’ medical 

expenses to other insurers. Courts recently have authorized Medicare 

Advantage organizations to transform these once-settled tort liability claims 

into new actions that seek not just reimbursement for paid Medicare benefits, 

but also an award of double damages. A liability insurer that settled and paid a 

claim once now is potentially liable for paying the same claim again — two 

more times, years later. 

 



As a result, lawsuits against liability insurers have mushroomed nationwide 

with formulaic allegations: An MA plan enrollee was injured as a result of a 

tortfeasor’s negligence; the tortfeasor’s liability insurer settled the claim with 

the enrollee; and the MAO that paid all or part of the enrollee’s medical 

expenses resulting from the injury was not reimbursed from the proceeds of 

the settlement. 

 

These lawsuits often leave liability insurers wondering how these payments 

went unreimbursed. The problem stems from the fact that the federal 

government does not coordinate the benefits offered by MA plans and there 

are limited mechanisms for liability insurers to identify MA plan enrollees. 

Plaintiff attorneys have leveraged this lack of clarity into a business model for 

suing liability insurers on behalf of MAOs. 

 

They have also launched a new wave of reimbursement lawsuits brought on 

behalf of entities that contract with MAOs and medical providers with the 

nonmedical aspects of their business, creating an uncertain future for MSP Act 

litigation. 

 

Medicare and the Medicare Secondary Payer Act 

 

Medicare, enacted in 1965, is a federally funded health insurance program for 

the elderly and disabled. In the beginning, Medicare was a fee-for-service 

program entitling eligible persons to have the Centers for Medicare and 

Medicaid Services pay for their hospital and outpatient care even if also 

covered by other insurance. Congress enacted the MSP Act in 1980 to curtail 

Medicare’s rising costs. The MSP Act makes private insurers covering the 

same medical care the ‘primary’ payers and Medicare the ‘secondary’ payer. 

CMS is prohibited from making payment unless a primary payer cannot pay 

promptly, in which case the primary payer must reimburse when it has 

demonstrated responsibility, such as through a judgment or the settlement of 

a tort claim on behalf of its insured. To enforce this scheme, Congress created 

a government cause of action and a private cause of action, both of which 

allow double damages. 

 

In 1997, to curb rising costs again, Congress created the Medicare Advantage 



program, which allowed private insurance companies operating as MAOs to 

deliver Medicare benefits pursuant to a contract with CMS for a fixed fee for 

each enrollee. Although the MSP Act does not expressly state that the private 

cause of is available to MAOs, several courts have held that it is. 

 

Coordination of Benefits 

 

CMS only coordinates benefits delivered by CMS. There is no central agency 

that coordinates benefits for MAOs. This leaves liability insurers at a 

significant disadvantage in trying to settle cases on behalf of their insureds. 

 

The MSP Act requires liability insurers to report those claimants determined 

to be Medicare beneficiaries to CMS, CMS only uses this information to seek 

recovery of conditional payments that it made. CMS does not share the 

reported information with MA plans, and MA plans do not share their claims 

information with CMS. For these reasons, if a liability insurer were to contact 

CMS regarding an enrollee in an MA plan, the liability insurer would be told 

zero is owed, even if benefits were paid by an MAO. 

 

The Private Cause of Action 

 

The MSP Act private cause of action provision provides: “There is established 

a private cause of action for damages (which shall be in an amount double the 

amount otherwise provided) in the case of a primary plan which fails to 

provide for primary payment (or appropriate reimbursement) . . . .”[1] 

(emphasis added). 

 

Before 2012, § 1395y(3)(b)(A) had never been successfully invoked by an 

MAO. The U.S. Court of Appeals for the Third Circuit changed the legal 

landscape.[2] An MAO sued a drug manufacturer settling tort liability claims 

for the reimbursement of conditional payments under the MSP Act. The 

question was whether an MAO could avail itself of § 1395y(3)(b)(A). The 

Third Circuit held that the statutory language is broad and allows any private 

plaintiff with standing to bring an action under the MSP Act. 

 

Years later, the U.S. Court of Appeals for the Eleventh Circuit agreed with 

https://www.law360.com/agencies/united-states-court-of-appeals-for-the-third-circuit


Third Circuit.[3] Western Heritage arose from an MAO’s efforts to recover 

conditional payments following a liability insurer’s settlement of a tort lawsuit 

on behalf of its insured. The court held that an MAO may avail itself of § 

1395y(3)(b)(A) when the primary plan’s failure to make primary payment or 

to reimburse the MAO causes the MAO an injury in fact. Federal district courts 

in other circuits have followed suit. However, outside the Third and Eleventh 

Circuits, no other federal appellate court has directly addressed this question. 

 

Limited Mechanisms to Identify MA Plan Enrollees 

 

After Avandia and Western Heritage recognized an MAO’s right to avail itself 

of § 1395y(3)(b)(A), putative class actions brought on behalf of MAOs against 

liability insurers that previously settled tort claims have proliferated across 

the country. Many of the liability insurers had the same reaction to these 

lawsuits: what Medicare advantage organization? Having seen neither bills 

nor demands for repayment by any MAOs, they were surprised to learn, in 

some cases years after settlement, that they could face double-damages 

liability — on a class-wide basis — for failing to reimburse payments for 

medical expenses they never knew existed. This precarious situation could 

arise for even the most diligent of liability insurers that responsibly 

coordinates with CMS since CMS does not track or attempt to recover 

payments made by private MAOs. 

 

This predicament calls into question whether liability insurers should be 

subject to claims for double damages under the MSP Act when there is no 

notice of an MAO’s conditional payments. In their putative class actions, the 

plaintiffs have said that the answer to this question is “yes.” But the answer, of 

course, is not so simple. 

 

In Western Heritage, for example, the Eleventh Circuit stated that when tort 

claims are litigated in court, liability insurers have constructive notice of an 

MAO’s payment because discovery tools can be used to obtain that 

information. However, in a decision predating Western Heritage, a federal 

district court held that § 1395y(3)(b)(A) does not create an automatic right to 

double damages. Instead, following the statutory language, the court held “a 

primary plan must fail to provide reimbursement in order to afford an MAO 



the right to pursue double damages,” where “[f]ailure connotes an active 

dereliction of a duty.”[4] In Collins, it was clear that the parties knew that an 

MAO had made conditional payments before a tort settlement was reached 

because the settlement proceeds were placed into trust pending the court’s 

determination of who had a rightful claim to the funds. These facts led the 

court to conclude that the MAO was not entitled to double damages. 

 

The Sixth Circuit Court of Appeals has rejected the argument that the word 

“fails,” as used in § 1395y(b)(3)(A), means that a primary payer “has been 

told” to pay “and refused.”[5] Consequently, the law governing the notice 

required to assert a claim for double damages against an insurer that “fails” to 

pay remains unsettled. 

 

By regulation, MAOs have an obligation to identify and coordinate benefits 

with primary payers.[6] But there is no available data to show how often they 

comply with this regulation or what mechanisms MAOs put in place to enforce 

their recovery rights under the MSP Act. And to date, no court has required 

MAOs to comply with the debt-recovery process that CMS follows to collect 

conditional payments. MAOs will likely continue to maintain that they have 

the same recovery rights as traditional Medicare under the MSP Act, even if 

MAOs fail to meet their obligation to identify and coordinate benefits with 

primary payers and none of the procedures that CMS employs for recovery 

are followed. 

 

New Theory of Reimbursement Recovery 

 

Leveraging the uncertainty, plaintiff attorneys have attempted to create a 

cottage industry of filing cookie-cutter, putative class action complaints for 

double damages against liability insurers. While some of these cases continue 

to wend their way through courts, many have been dismissed on standing 

grounds due to defective assignments. 

 

In 2017, a second wave of putative class action lawsuits was filed against 

liability insurers under § 1395y(b)(3)(A). These actions purport to assert 

assigned claims on behalf of “first-tier” and “downstream,” such as 

management service organizations and independent physician associations 



that assist MAOs and medical providers with aspects of their business 

unrelated to the delivery of medical care. No provision of the MSP Act or any 

regulation provides that these entities are entitled to bring a cause of action 

under the MSP Act. These entities are not MAOs or direct healthcare 

providers, and they do not make conditional payments on behalf of Medicare 

beneficiaries. 

 

Courts in Florida and Illinois have dismissed such claims with prejudice for 

lack of standing reasoning that § 1395y(b)(3)(A) is not a qui tam statute and 

does not allow any private entity to bring a cause of action against a primary 

plan. Rather, a plaintiff must have suffered an injury under the MSP Act and 

must either be a Medicare beneficiary, an MAO, or a direct healthcare 

provider. However, one California district court reached a different result, 

concluding that first-tier and downstream entities can bring a private cause of 

action. The Florida and Illinois cases are on appeal. 

 

Looking Ahead 

 

As MSP Act reimbursement actions wind through courts nationwide, the 

plaintiffs’ recovery theories continue to morph. Although neither the MSP Act 

nor its implementing regulations grant first-tier and downstream entities the 

right to stand in the shoes of MAOs to pursue these reimbursement actions, 

courts are being asked to decide this question. The outcome will undoubtedly 

affect the next wave of MSP Act litigation against liability insurers. 
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