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ome clients—hard to believe—treat their criminal lawyers as if they are the adverse party.  
If the lawyer is negotiating a criminal disposition where the client faces 20 years, and 

believes a guilty plea with a three-year sentence and a $100,000 fine is a fair—and importantly, 
doable—proposal, the client won’t want to (appear to) agree.  Rather, he’ll tell his lawyer to 
lowball it: “Offer 12 months and $25,000 and see what they come back with.” Such negotiating 
tactics have served the client well in business.  Some might call it: “The Art of the Deal.” 

So lawyers sometimes need to adapt to these mindsets.  We’re the professionals, and we 
require stratagems to make negotiation work.  And if the prosecutor—indeed, the opponent—
realizes what the defense attorney faces in his attempt to reach the promised land of a fair case 
disposition, she might propose to engage in a back channel with defense counsel, assuming he 
promises not to tell his client the actual details of their joint attempt to get to a place that 
works for all. 

Confidential Conversations 

Undoubtedly, a “tactic” of being more up front, more truthful with the adversary than with the 
client in order to get the client to where he needs to get—some might call it “playing God”—
would be problematic.  But let’s up the ante.  The issue is not the client’s obstinacy, it is that he 
hasn’t given you all the facts and, as a result, you think the prosecution’s case is weak.  Your 
adversary—perhaps someone you know professionally for years—pulls you aside: “I don’t know 
what you are being told but I’ve got slam dunk, admissible evidence.  I can only tell you what it 
is if you promise not to tell your client.” Indeed, it might even be the fact—or identity—of a 
surprise witness! 

Needless to say, many, perhaps most, would argue, “No.  A prosecutor can’t dictate to me what 
I can, or can’t, tell my client.” But isn’t the client better off if his attorney hears something “his 
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side” wouldn’t otherwise learn at this stage, even if he will be honor-bound to keep it to 
himself? Likely—but is that the test? Add to the mix that clients in criminal matters often 
operate in a fragile, vulnerable state—sometimes wondering whether his attorney is looking 
out for him, or is worried about counsel’s own reputation and “the next case” with the same 
prosecution office.  And think about it—a prosecutor gives an attorney information that the 
client can’t rebut or explain because, by the terms of the deal, the attorney cannot tell the 
client he knows.  So, the result may be that the supposed “slam dunk” evidence is meritless, yet 
it can’t be rebutted because counsel won’t be able to ask his client and thus know the snags. 

Court-Ordered Non-Disclosure 

One may ask, is this scenario all that different from an “Attorney’s Eyes Only” document 
production? Recently, Magistrate Judge Jonathan Goodman sitting in Miami, in Aging 
Backwards v. Miranda Esmonde-White, Case 16-20758 (Sept. 26, 2016), a trademark 
infringement case, held that an “Attorney’s Eyes Only” discovery order, under which the 
plaintiff’s attorney was forbidden from disclosing to his client certain documents received in 
discovery, did not impair the attorney-client relationship.  He discussed counsel’s twin ethical 
duties to abide by a client’s decision to settle the matter and keep the client reasonably 
informed to assist the client in making decisions.  In essence, the judge rejected plaintiff’s 
assertion that it would have to know “all information provided to counsel” to decide how best 
to proceed. 

Even though Aging Backwards examines ethical obligations in a civil litigation and does not 
address a defendant’s Sixth Amendment right to effective assistance of counsel—a right which 
places a far higher duty of zealousness on counsel—restrictions on counsel are permissible.  In 
People v. Mojica, 244 A.D.2d 138 (1st Dep’t 1998), a lawyer was ordered not to inform his client 
that the defendant’s cousin would be a witness until shortly before the cousin was to testify.  
Defendant asserted that his Sixth Amendment right to effective assistance of counsel was 
violated—he and counsel could not adequately consult.  The court found, however, that Sixth 
Amendment rights are not absolute and that reasonable restrictions may be placed on counsel. 

In People v. Martinez, 204 A.D.2d 489 (2d Dep’t 1994) lv. den. 84 N.Y. 2d 869, no ineffective 
assistant claim could be sustained where, since witnesses had been threatened, counsel was 
permitted to attend an in camera hearing only upon counsel’s agreement that he not discuss 
the hearing with his client.  And in In re Terrorist Bombings of U.S. Embassies in East Africa, 552 
F.3d 93 (2d Cir. 2008), counsel’s inability to discuss material with his client pursuant to the 
Classified Information Procedures Act (CIPA) did not violate defendant’s Sixth Amendment right 
to present a defense. 

http://advance.lexis.com/api/document/citation?cite=+244+A.D.2d+138
http://advance.lexis.com/api/document/citation?cite=+204+A.D.2d+489+
http://advance.lexis.com/api/document/citation?cite=+552+F.3d+93
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Disciplinary Rules 

Court rulings which allow “Attorney’s Eyes Only” discovery is a circumstance contemplated by 
the New York Rules of Professional Conduct and the ABA Model Rules of Professional Conduct: 
Where there is a court order, a lawyer will be prohibited from providing his client with 
information (NY and ABA c. 7; NY Rule 3.4—a lawyer shall not disregard a ruling of a tribunal; cf. 
ABA Rule 3.4); Simon’s New York Rules of Professional Conduct, 2015, Rule 1.4 at 130, 141. 

Absent such a ruling, however, the rules require a lawyer to “promptly inform the client of” 
“material developments … including settlement or plea offers,” to “keep the client reasonably 
informed” about status and to promptly comply with “a client’s reasonable requests for 
information.” (Rule 1.4; cf. ABA Model Rule 1.4).  “The guiding principle is that the lawyer 
should fulfill reasonable client expectations …” (NY and ABA Rule 1.4, c. 5). 

The ABA Criminal Justice Standards for the Defense Function are similar: Counsel “should keep 
the client reasonably and currently informed about developments” in the case, including 
investigation, discovery, disposition negotiations, and preparing a defense.  Importantly, 
“information should be sufficiently detailed so that the client can meaningfully participate in 
the representation.” (4-3.9).  And consider whether this standard is applicable to our fact 
pattern: “counsel should not use illegal or unethical means to obtain evidence or information” 
(4-4.2)—although it seems, to me, a great stretch to apply it to this scenario. 

Practical Considerations 

Although under different circumstances, the Supreme Court has held that even “breach of an 
ethical standard does not necessarily make out a denial of the Sixth Amendment guarantee of 
assistance of counsel.” Nix v. Whiteside, 475 U.S. 157 (1986).  So, given this principle and the 
lack of case law precisely on point to this discussion, let’s return to practicalities.  After all, 
attorneys must often consider the practical consequences of their decision making, even if the 
ethical consequences relating to the particular issue may also be in play.  So, putting aside the 
ethics issue inherent in agreeing with your adversary to keep your client in the dark, what 
lawyer wants his “fingerprints,” so to speak, on information that he will not be able to deny 
having been exposed to, when “deniability” may turn out, tactically, to be extremely helpful to 
the client later in the proceedings? Meaning, who wants to be stuck with a prosecutor arguing: 
“What do you mean, the defendant didn’t know—I personally told his lawyer.” And what 
lawyer wants his client to be in a position to legitimately say: “Counsellor, I’m kinda 
disappointed.  Why didn’t you tell me?” This, particularly when the client may someday be 
looking for a basis to claim “ineffective assistance” based on counsel’s failure to properly 
“inform” the client? 

http://advance.lexis.com/api/document/citation?cite=+475+U.S.+157+
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Of course, the path of least resistance is for counsel to tell the client what the prosecutor 
proposes, i.e., she will disclose the evidence if counsel promises to not disclose to the client.  If 
making that limited disclosure of the prosecutor’s plan doesn’t violate counsel’s omertà 
obligation imposed by the prosecutor, it is counsel’s job, if he chooses, to persuade the client of 
the arrangement’s wisdom.  After all, it seems that, even with what amounts to a de facto 
injunction essentially barring him from learning the client’s side of the story, the defense will 
still be better off by simply gleaning, whether it is valid or not, what might be potentially in 
store for him at trial.  Most clients will recognize the value of that (although, to be sure, they’ll 
probably be bugging their attorneys on an hourly basis to discover what devastating 
information lurks). 

And isn’t that part of the problem? As lawyers, we are programmed to adhere to court orders.  
It is thus easy (comparatively, anyway) for a lawyer to say to a client, “The judge ordered that I 
can’t tell you, and I will lose my license if I violate her ruling.” But when a lawyer learns 
important and perhaps devastating information about which his client has presumably lied to 
him—and that lawyer cannot impose (hide behind, perhaps) a court order barring disclosure—
will he have the fortitude to adhere to his agreement with the prosecutor? More to the point, 
will he want to put himself in that position in the first place? 

As a postscript, when one teaches Professional Responsibility at law school, students frequently 
complain that they often don’t get real—“this is it”—answers to the hypothetical scenarios 
presented in class.  Do you feel like one of those students? 

 
Joel Cohen, a former prosecutor, is of counsel at Stroock & Stroock & Lavan LLP.  He is an 
adjunct professor at Fordham Law School.  Dale J. Degenshein, special counsel at Stroock, 
assisted in the preparation of this article. 
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