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State Legislatures Adjourning, But Voting
Rights Still Center Stage

By Jerry H. Goldfeder and Myrna Pérez

V

oting rights advocates have been carefully watching state legislatures since 2010—when
restrictive voting laws were widely introduced across the country. The 2015 legislative
session has been interesting for both what has happened and what has not. At least 113
bills that would restrict access to registration and voting have been introduced or carried over
in 33 states.1 Nearly half the bills are aimed at establishing voter ID requirements or tightening
pre-existing ones, but only one has passed thus far. 2 On the other hand, in the same period, at
least 464 bills that would enhance access to voting were introduced or carried over in 48 states
plus the District of Columbia. 3 While fewer bills restricting access to the ballot box have passed
this year than in prior legislative sessions, voting rights are, appropriately, still garnering
significant public attention because of high-profile decisions by the U.S. Supreme Court and
lower federal courts.
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Decisions and Ongoing Cases
This term the Supreme Court issued several major decisions concerning voting rights. In Arizona
State Legislature v. Arizona Independent Redistricting Commission, 4 the court upheld an
independent redistricting commission created by Arizona voters. In doing so, the court held
that the U.S. Constitution's Elections Clause should be read expansively. This constitutional
provision states: "The Times, Places and Manner of holding Elections for Senators and
Representatives, shall be prescribed in each State by the Legislature thereof…." 5
The court held that "Legislature" should be read to include the entirety of a state's legislative
process, including initiatives directly passed by its voters.6 This decision will leave in place
independent commissions and citizen-initiated election laws in 25 states that could have been
threatened by a different outcome.7
The Supreme Court also decided to hear a redistricting case that could radically change the way
states draw district boundaries each decade. In Evenwel v. Abbott, 8 slated to be heard in the fall
of 2015, the issue before the court will be whether a state should use its voting-eligible
population, rather than its total population, when drawing new legislative district lines. Today,
all but two states use total population when drawing legislative districts.9 Using only the votingeligible population could have a significant impact on representation in districts with large
numbers of non-citizens or minors. 10
In another significant voting rights case this term, the Supreme Court weighed in on Kansas' and
Arizona's laws that require a voter to present documentary proof of citizenship when first
registering. 11 In Kobach v. U.S. Election Assistance Commission, 12 those states petitioned for
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certiorari to review a Tenth Circuit decision upholding the U.S. Election Assistance
Commission's decision not to modify the federal voter registration form to include the states'
documentary proof of citizenship requirements. The high court declined to grant cert, letting
stand the holding that Kansas and Arizona had failed to prove that citizenship requirements
were necessary to ensure registered voters met all of the eligibility requirements.13
Other cases are working their way through the courts. In Texas, the U.S. Court of Appeals for
the Fifth Circuit is reviewing a strict photo ID law that the U.S. District Court 14 held was enacted
with the intent to discriminate, and, accordingly, violated Section 2 of the Voting Rights Act,
placed an unconstitutional burden on the right to vote, and constituted an unconstitutional poll
tax. 15
Another major voting challenge is being litigated in North Carolina. In 2013, Gov. Pat McCrory
signed a bill into law that enacted a strict photo identification requirement for 2016 and
eliminated seven days of early voting, same-day voter registration, and pre-registration for 16and 17-year-olds, along with other restrictive changes, for 2014.16 Opponents of the law sought
a preliminary injunction before the 2014 election, and although the U.S. Court of Appeals for
the Fourth Circuit granted a partial injunction, the Supreme Court stayed that order and the law
was in full effect for the 2014 election.
Before a trial on the merits was set to take place this summer, North Carolina lawmakers
changed the photo ID portion of the law, allowing voters without ID to cast a provisional ballot
that will be counted—as long as the voter shows a reasonable impediment that prevented
them from acquiring a photo ID and provides identifying information otherwise necessary to
register to vote.17 The trial began in July.18

Registration System
On March 5, the State of Oregon, almost immediately upon Kate Brown becoming governor
after her predecessor resigned in disgrace, 19 passed groundbreaking voter registration
legislation that will streamline voter registration in the state by putting more responsibility on
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the government to register eligible citizens to vote. 20 The law will automatically register those
eligible citizens who obtain or renew DMV identification. People will have the opportunity to
decline to register, and there are practices and protocols to ensure ineligible persons are not
accidentally registered. Shortly after Oregon passed its law, 17 other states introduced bills
seeking to make their voter registration electronic and automatic. 21 New York is one of them.22
Following Oregon's lead, on June 4, former Secretary of State and presidential candidate Hillary
Rodham Clinton announced her support for automatic, universal registration of all citizens
when they turn 18. 23 On June 29, the New Jersey Legislature also passed automatic voter
registration, along with other reforms like online registration and early voting. 24 Governor Chris
Christie has indicated he may veto the bill, 25 but voting rights advocates in New Jersey have
vowed their efforts would continue. 26
All told, the cross-currents on voting rights are undergoing a seismic shift. It remains to be seen
whether the state houses or the courthouses are going to be more significant, and what the
final landscape will look like.
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