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Sports Teams Need A TCPA Game Plan 

By James Sammataro, Brian Frontino, Arjun Rao and Jessica Rabinowitz                                                           
(August 16, 2018, 12:29 PM EDT) 

Fan engagement is critical. It builds brand loyalty, expands fan bases and fills stadium seats. 
Just as they do on the physical field, professional teams now compete in the digital arena for 
fan attention. They deploy an array of mobile, digital and social media initiatives, including 
text message engagement. 
 
You have seen these. “Who’s the Greatest Celtic of All-Time? Text 3 for Larry Legend!” or 
“Text HEAT to 313131 for a chance to win playoff tickets!” Texting fans with offers of free 
tickets, a Jumbotron appearance, an autograph from your favorite athlete, premium seat 
upgrades, rain delay alerts, up-to-the-minute scores and highlights. Texting is a wonderful, 
direct, low-cost, high-yield, team-to-fan engagement tool. 
 
It is also a potential legal hazard. Just ask the Los Angeles Lakers, San Diego Chargers, Los 
Angeles Clippers, Tampa Bay Buccaneers, Tampa Bay Rays and Buffalo Bills — all sued in class 
actions for purportedly violating the Telephone Consumer Protection Act when texting their 
fans. Several of these lawsuits have resulted in seven-figure settlements. Plaintiffs lawyers 
are lurking, waiting to pounce upon the next professional sports franchise that runs afoul of 
the TCPA. If you want your fans screaming at the refs and not at you, heed these five lessons. 
 
1. The TCPA is a federal law with teeth. 
 
The TCPA is a federal statute that prohibits an array of activity, including: (1) placing 
telephone calls or sending text messages using an automatic telephone dialing system, or (2) 
using prerecorded or automated messages during calls to any cellular telephone, without the 
called party’s consent. Consent is critical. Offending calls and texts trigger significant financial 
consequences, including a fine ranging between $500 to $1,500 per offense. Is it any wonder 
that 4,392 TCPA lawsuits were filed in 2017 alone? Several teams have rolled out team-
specific apps to engage fans, hoping that the app’s push notifications will minimize the risk 
presented by text messaging. However, to date, no court has adjudicated whether push 
notifications implicate the TCPA. Accordingly, teams still should consider the same guidelines 
in using push notifications as with texts. 
 
Bottom line: A single offending blast communication can quickly avalanche into sizable 
exposure. 
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2. The TCPA mandates prior written consent for “telemarketing” texts. 
 
Understanding whether a text message constitutes “telemarketing” or introduces an “advertisement” is 
crucial for ascertaining the “consent” required to send the message. Text messages that advertise or 
encourage a consumer to make purchases, such as ticket and seat upgrades, qualify as “telemarketing” 
under the TCPA. “Telemarketing” texts necessitate prior express written consent. This means you need 
the recipient’s agreement to be contacted in writing and signed, either handwritten or electronic (as 
authorized by the E-Sign Act). 
 
Bottom line: if you are a team selling to fans via text, get each fan’s direct consent in writing 
beforehand. 
 
All other communications require prior express, but not written, consent. For example, texts sent in 
response to either a fan’s request to receive the text or a specific consumer inquiry do not constitute 
“telemarketing” and, therefore, do not require prior express written consent. To be exempted from the 
express written consent requirement, nontelemarketing texts must: (1) be expressly requested by the 
consumer; (2) be one-time-only and immediately in response to a specific consumer request; and (3) 
contain only the information requested by the consumer with no other marketing or advertising 
information. 
 
Bottom line: If you are a team communicating but not selling to fans via text, do not initiate the texts. 
Only respond to the fan’s request to text, and simply offer what the fan requested, without add-on 
marketing. 
 
3. Determine the scope of the consent you seek, and obtain it. 
 
Before engaging in any telemarketing activities, prior express written consent must be secured through 
a signed, written agreement that conspicuously and clearly provides permission to contact the identified 
telephone number. The written consent agreement should specifically set forth any conditions and 
parameters of the communications, including the manner in which the texts will be sent, the frequency 
of the messaging, and the general content of the messages. 
 
Note the instances in which prior express consent would seem to be secured, but is not. A team cannot 
merely “capture” a number via a text message or caller ID (or any other public source), nor can one’s 
phone number be acquired by sending a text message using an automatic telephone dialing system 
offering a consumer the ability to opt in. When express prior written consent is secured, guard it tightly 
and maintain the records for at least four years. 
 
Bottom line: First figure out the what, why, when and how often of your team’s mission in text 
messaging fans, and then request and obtain the fans’ permission in writing to do exactly that. 
 
4. Stay within the particularized scope of the consent granted. 
 
After consent is granted, all subsequent communications must remain within the boundaries of the 
granted permission. The Buffalo Bills’ $3 million class action settlement underscores that prior consent 
from a fan does not open other running lanes for text communications with that fan. The Bills were 
sacked when they sent subscribers six to seven texts per week, as opposed to the three to five weekly 
texts for which they had consent. 



 

 

 
Bottom line: Beware mission creep. Text the fans only as the fans said you could. 
 
5. Provide methods to opt out; be sure to process opt-out requests. 
 
As recently confirmed by the D.C. Circuit, consumers may revoke consent at any time through any 
reasonable means, so long as the request clearly expresses a desire not to receive further messages. 
Once expressed, the revocation of consent must be: (1) captured and (2) honored by the team. 
 
Where a clear, user-friendly opt-out method is offered by the team to the fan, a consumer’s alternative 
efforts to revoke consent may be considered unreasonable. The best defense is a good offense: Teams 
should provide an easy means for consumers to opt out of future communications. Once received, the 
revocation of consent must be accurately reflected in the team’s database to ensure that all future 
communications do, in fact, cease. 
 
Bottom line: You can’t win them all. When a fan says he or she wishes the texts to stop, the team should 
have a flawless process for receiving, relaying, and realizing that wish. 
 
Conclusion 
 
In short, the TCPA has teeth, and professional sports teams are getting bitten by it. To avoid the chomp, 
draw up a winning game plan for texting fans, then execute the plan with Bill Belichick-like precision. 
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