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Overview 

When does the statute of limitations on a constructive discharge claim under Title VII begin to 
run? The circuit courts are split on this issue. The Tenth Circuit held that the statute of 
limitations begins to run when the employer engages in a discriminatory act that causes the 
employee to resign.  This holding explicitly rejected decisions of the Second, Fourth and Ninth 
Circuits, which have held that the statute of limitations does not begin to run until the 
employee’s resignation. A petition for writ of certiorari may soon be pending before the 
Supreme Court on the issue, which could give the Court a means of resolving the circuit split. 

Background 

Under the federal employment discrimination statutes, a “constructive discharge” occurs when 
an employer makes an employee’s working conditions so intolerable that a reasonable person 
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in his or her position would feel compelled to resign.1  The doctrine emerged to prevent 
employers from avoiding liability for unlawful discrimination by forcing an employee to resign, 
rather than discharging him or her, and permits the employee to recover damages to the same 
extent as if the employer, and not the employee, had initiated the employment termination.   

In determining when the statute of limitations in an employment discrimination action begins 
to run, the US Supreme Court has long held that “[t]he proper focus is upon the time of the 
discriminatory acts, not upon the time at which the consequences of the acts became most 
painful.”2  In the context of tangible employment action claims, such as a traditional 
discriminatory discharge claim, this rule can be applied with relative ease. The employer’s 
discriminatory termination (or giving notice of termination) of an individual’s employment is 
the “discriminatory act” that causes the limitations period to begin to run.3 

But, what is the “discriminatory act” that starts the running of the statute of limitations for 
purposes of a constructive discharge claim, which is predicated on “both an employee's 
decision to leave and [the employer’s] precipitating conduct”?4  Since the late 1980s, a number 
of federal circuit courts of appeals have concluded that the employee’s resignation triggers the 
statute of limitations in the context of a Title VII constructive discharge claim.5  More recently, 
however, the Tenth Circuit rejected this view, focusing instead on the date of the employer’s 
conduct to determine whether a claim for constructive discharge was timely.   

Young and its progeny 

The Fourth Circuit was one of the first circuit court opinions to address when a constructive 
discharge claim accrues in Young v. National Center for Health Servs. Research. In that case, the 
district court found that plaintiff had failed to bring her grievance to an Equal Employment 
Opportunity (EEO) counselor within 30 days as required by regulations applicable to federal 
employees,6 and dismissed the suit for failure to exhaust administrative remedies.7  In 
reversing, the Fourth Circuit explained that: 

A resignation is not itself a “discriminatory act” if it is merely the 
consequence of past  discrimination, but if the employer 
discriminates against an employee and purposely makes the 

                                                      
1  Pennsylvania State Police v. Suders, 542 U.S. 129, 148, 124 S. Ct. 2342, 2355, 159 L. Ed. 2d 204 (2004). 
2  Delaware State Coll. v. Ricks, 449 U.S. 250, 258, 101 S. Ct. 498, 504, 66 L. Ed. 2d 431 (1980). 
3  Chardon v. Fernandez, 454 U.S. 6, 8, 102 S. Ct. 28, 29, 70 L. Ed. 2d 6 (1981). 
4  Suders, 542 U.S. 129, 148, 124 S. Ct. 2342, 2355, 159 L. Ed. 2d 204 (2004). 
5  Flaherty v. Metromail Corp., 235 F.3d 133, 138 (2d Cir.2000); Draper v. Coeur Rochester, Inc., 147 F.3d 
1104, 1111 (9th Cir.1998); Young v. National Center for Health Servs. Research, 828 F.2d 235, 237–38 (4th 
Cir.1987). 
6  29 C.F.R. §1613.214(a)(1)(i) 
7  Young, 828 F.2d at 236. 



 

employee's job conditions so intolerable that a reasonable person 
would feel forced to resign, then the resignation is a constructive 
discharge—a distinct discriminatory “act” for which there is a 
distinct cause of action8 

In the wake of Young, the Ninth Circuit reviewed a district court decision, which held that a 
“constructive discharge by itself is not an ‘act of discrimination’ under the statute.”9  Embracing 
the Fourth Circuit’s position in Young, the Ninth Circuit reversed the district court, explaining 
that “in constructive discharge cases periods of limitation begin to run on the date of the 
resignation.”10  Moreover, the Ninth Circuit explicitly held that “[t]he fact that the actual act of 
terminating employment is initiated by the employee, who concludes that she is compelled to 
leave as a result of the employer's actions, rather than by the employer directly does not 
change the fact that the employee has been discharged.”11 

A few years later, the Second Circuit adopted the Fourth and Ninth Circuit’s position and held 
that a cause of action for constructive discharge accrues when the plaintiff gives definite notice 
of her intention to terminate employment. In so doing, the Second Circuit noted that the rule 
governing constructive discharge claims is “essentially the converse of the discriminatory 
discharge case where the date the employer gives notice of termination to the employee is 
controlling for purposes of accrual.” The court then went on to hold that “[i]n the case of 
constructive discharge, it is only the employee who can know when the atmosphere has been 
made so intolerable by the discrimination-motivated employer that the employee must 
leave.”12 

The Tenth Circuit’s Green Decision 

In Green v. Donahoe,13 Marvin Green, a former postmaster, claimed that the U.S. Postal Service 
retaliated against him after he complained of employment discrimination. The plaintiff filed an 
amended complaint in district court alleging five retaliatory acts in violation of Title VII, 
including a constructive discharge claim.14  As pertinent here, the plaintiff claimed that 
harassment and bullying by the Postal Service forced him to give notice of his retirement on 
February 9, 2010, effective March 31, 2010. Prior to commencing litigation, plaintiff had 
contacted his EEO Office on March 22, 2010 and filed a formal charge with it on April 23, 2010.  
The district court held that the claim was time-barred because all the allegedly discriminatory 
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10  Id. 
11  Id. at 1110. 
12  Flaherty, 235 F.3d at 138. 
13  Green v. Donahoe, 760 F.3d 1135, 1138-39 (10th Cir. 2014). 
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actions that compelled plaintiff to retire occurred by December 16, 2009, so his March 22, 2010 
contact with the EEO office about his constructive discharge was beyond the applicable 45–day 
period in which he was required to file a complaint with the EEO.15  The Tenth Circuit affirmed 
the holding of the district court. 

In analyzing the statute of limitations issue, the Tenth Circuit began by considering how a 
constructive discharge claim differs from other actions that arise under Title VII.16  The Court 
observed that the conduct of both an employee and an employer gives rise to a constructive 
discharge claim, creating an “interesting issue” as to “whether the date of accrual [of the cause 
of action] can be postponed from the date of the employer's misconduct until the employee 
quits or announces his future departure.”17  After noting that “[f]ew court opinions have 
discussed the issue, either under Title VII or in other contexts” the Tenth Circuit assessed the 
positions that other courts had taken on the issue.18  The Tenth Circuit then rejected the views 
of the Second, Fourth and Ninth Circuits, noting that: “[p]erhaps these decisions of our sister 
circuits could be distinguished on the ground that the last act of discrimination was within the 
limitations period. But in any event, we cannot endorse the legal fiction that the employee's 
resignation, or notice of resignation, is a “discriminatory act” of the employer.”19 

The Tenth Circuit explained its split with the Second, Fourth and Ninth Circuits on the ground 
that “delaying accrual past the date of the last discriminatory act and setting it at the date of 
notice of resignation would run counter to an essential feature of limitations periods by 
allowing the employee to extend the date of accrual indefinitely, thereby ‘placing the supposed 
statute of repose in the sole hands of the party seeking relief.’”20  The court further cited to 
other circuit court decisions in analogous cases that have “required some discriminatory act by 
the employer within the limitations period.”21 

Looking Ahead 

The plaintiff in Green has sought an extension of time to file a petition for writ of certiorari to 
the US Supreme Court.  The Tenth Circuit’s Green decision was very clear in staking out its 
disagreement with the Second, Fourth, and Ninth Circuits, which will continue until resolved by 
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16  Id. at 1143. 
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19  Id. at 1144. 
20  Id. at 1144-1145. 
21  Id. at 1145 (citing Mayers v. Laborers' Health & Safety Fund, 478 F.3d 364, 367, 370 
(D.C.Cir.2007)(involving a claim under the Americans with Disabilities Act); Davidson v. Indiana-American Water 
Works, 953 F.2d 1058, 1059–60 (7th Cir.1992) (involving a claim brought under the Age Discrimination in 
Employment Act). 



 

the Supreme Court.  This disparity serves to make constructive discharges cases, which already 
pose significant challenges to plaintiffs, potentially more difficult to litigate.  This is particularly 
true with respect to constructive discharge claims arising out of an allegedly hostile work 
environment, where the conduct complained of is not necessarily one discrete action capable 
of being tied to a particular date, but rather may constitute a variety of incidents that occur 
over a period of time. 


	Split Circuits
	Tenth Circuit Splits on When Statute of Limitations for Constructive Discharge Claims under Title VII Begins to Run

