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Overview 

Does the prohibition against pregnancy discrimination in Title VII of the Civil Rights Act of 1964, 
as amended (“Title VII”) require an employer that accommodates the work limitations of 
nonpregnant employees also to accommodate the limitations of pregnant employees and, if so, 
under what circumstances?  Although the law is currently unclear on this point, the U.S. 
Supreme Court recently granted a petition for a writ of certiorari in a case entitled Young v. 
United Parcel Service, Inc., the determination of which should provide much needed guidance.1  
In seeking review of the Fourth Circuit’s decision affirming the dismissal of her claim under the 
Pregnancy Discrimination Act, petitioner Young asserted that the Fourth Circuit’s 
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interpretation, although consistent with view of the Fifth, Seventh and Eleventh Circuits, is in 
conflict with decisions of the Sixth and Tenth Circuits.2  Significantly, however, the amicus 
curiae brief of the United States, while asserting that the Fourth Circuit erred, urged the Court 
not to grant review at this time, in part because Young’s claim would not have fared any better 
in the Sixth or Tenth Circuit.3  So, while the Solicitor General argues that each of the Fourth, 
Fifth, Sixth, Seventh, Tenth and Eleventh Circuits’ standards for determining whether a plaintiff 
has met her burden of establishing a prima facie case under the Pregnancy Discrimination Act, 
may, indeed, be wrong, he suggests that the time for the Supreme Court to consider that 
standard is after the 2008 amendments to the Americans with Disabilities Act (the “ADA”) have 
had time to take effect, given that they may require employers to accommodate women who 
are substantially limited as a result of a pregnancy-related impairment.  The Solicitor General 
also noted that the Equal Employment Opportunity Commission (“EEOC”) is considering issuing 
new guidance with respect to pregnancy discrimination, which may be relevant to the 
questions presented by the Young case.4  Despite the government’s urging, however, the 
Supreme Court granted certiorari. 

Background 

In 1978, Congress amended Title VII by adopting the Pregnancy Discrimination Act, which 
overruled the decision of the U.S. Supreme Court in General Electric Co. v. Gilbert.5  Gilbert held 
that employers could exclude medical expenses related to pregnancy from benefit plans 
without violating Title VII because discrimination on account of pregnancy did not constitute 
discrimination on account of sex.  In response, Congress passed the Pregnancy Discrimination 
Act,6 which provides, in relevant part: 

The terms discrimination ‘because of sex’ or ‘on the basis of sex’ 
in violation of Title VII include, but are not limited to, because of 
or on the basis of pregnancy, childbirth, or related medical 
conditions; and women affected by pregnancy, childbirth, or 
related medical conditions shall be treated the same for all 
employment-related purposes, including receipt of benefits under 
fringe benefit programs, as other persons not so affected but 
similar in their ability or inability to work . . . 

The Supreme Court in the Young case will now tackle the question of whether the foregoing 
language requires merely that employers treat pregnant employees as well – or as badly – as 
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5 429 U.S. 125 (1976). 
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nonpregnant employees, or if the Pregnancy Discrimination Act may require that employees 
whose pregnancies impose work limitations be accommodated under certain circumstances. 

The Fourth Circuit’s Young Decision 

Peggy Young was employed by United Parcel Service, Inc. (“UPS”) as a part-time, early morning 
“air driver,” picking up and delivering packages that had arrived by air carrier the previous 
night.7  UPS identified as essential functions of all driving positions, the ability to “lift, lower, 
push, pull, leverage and manipulate . . . packages weighing up to 70 pounds,” and to assist in 
moving packages weighing up to 150 pounds.”8  In 2006, Young took a leave of absence to 
undergo in vitro fertilization and became pregnant.  While on leave, she provided a doctor’s 
note to her supervisor advising that she should not lift more than 20 pounds during the first 20 
weeks of her pregnancy and not more than ten pounds thereafter.  Young then called UPS to 
advise that she was not ready to return to work.  At that time, the UPS occupational health 
manager, Carolyn Martin, informed Young that pursuant to UPS policy, Young would not be 
permitted to return to work with a 20-pound lifting restriction.  Young maintained that she 
rarely had to transport such large packages and that if she did, she could get assistance or use a 
hand truck and that she was willing to perform light-duty work or her regular job.  In October 
2006, Young obtained a note from her midwife indicating that Young should not lift more than 
20 pounds due to her pregnancy.  Young advised UPS of this note and Martin determined that 
Young could not perform the essential functions of her air-driver position. 

UPS also determined that Young was not eligible for temporary alternative work pursuant to a 
provision of the Collective Bargaining Agreement (“CBA”) provision applicable to employees 
who cannot perform their regular duties due to an on-the-job-injury.  Pursuant to the CBA, UPS 
provides light duty work to employees injured on the job or who have a disability within the 
meaning of the ADA.  Further, pursuant to the CBA, a driver that has lost Department of 
Transportation (“DOT”) certification due to a failed medical exam, a lost driver’s license, or a 
motor vehicle accident, is entitled to be assigned to an “inside job,” which does not qualify as 
light-duty. 

In short, because Young’s lifting restrictions did not arise from an on-the-job injury, did not rise 
to the level of a permanent impairment, and did not permit her to perform an essential 
function of her job, UPS did not permit Young to return to work either in her normal job or on 
light-duty.  Young’s family and medical leave act (“FMLA”) leave expired in November 2006, 
after which she took an extended unpaid leave of absence and lost her medical coverage.  
Young returned to work at UPS in 2007 following the birth of her child. 
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Young filed a charge with the Equal Employment Opportunity Commission (“EEOC”), and, 
following receipt of a right to sue letter, a lawsuit, alleging in an amended complaint, 
discrimination on the basis of race and sex, pursuant to Title VII and disability, pursuant to the 
ADA.  The district court granted summary judgment to UPS, dismissing Young’s claims in their 
entirety.  Young appealed the grant of summary judgment on her ADA and Pregnancy 
Discrimination Act claims. 

Young contended that the UPS policy of providing light-duty work to employees who have (i) 
on-the-job injuries, (ii) ADA-qualifying disabilities, or (iii) lost DOT qualifications, but not to 
employees with limitations related to pregnancy, constitutes direct evidence of discrimination 
and, alternatively, sufficient evidence of discrimination to establish plaintiff’s prima facie case 
under the McDonnell Douglas framework.   The Fourth Circuit first rejected the notion that the 
UPS policy constitutes direct evidence of pregnancy discrimination, noting that it is “pregnancy 
blind.”9  That is, because the UPS policy treats nonpregnant employees who suffer non-work-
related injury or illness in the same manner as it treats pregnant employees – by denying them 
light-duty work, UPS complied with the Pregnancy Discrimination Act. 

In so holding, the Fourth Circuit explicitly rejected the argument that the language of the 
Pregnancy Discrimination Act requires that employers provide accommodations to pregnant 
employees.10  The court reached this conclusion after examining the statutory language, 
considering that the consequences of such a result would be, in some circumstances, to favor 
victims of pregnancy discrimination over victims of non-pregnancy-related sex discrimination,11 
and case law from other jurisdictions.12 

As stated above, Young filed a petition for a writ of certiorari to the U.S. Supreme Court, which 
was granted.  The Supreme Court heard oral argument on December 3, 2014. 

The Minority View 

In aligning with the majority view, the Fourth Circuit explicitly rejected not only the Sixth 
Circuit’s opinion in Ensley-Gaines v. Runyon13 but the significance ascribed to it by Young and 
certain amicus writing in support.  In considering, among other things, whether a postal service 
policy that provides greater benefits to employees injured on-the-job than to those who have 
non-work-related limitations violates the Pregnancy Discrimination Act, the Sixth Circuit wrote: 
                                                      
9 Id. at 446. 
10 Id. at 448. 
11 Id. at 447. 
12 Id. at 447-49; Serednyj v. Beverly Healthcare, LLC, 656 F.3d 540 (7th Cir. 2011); Reeves v. Swift Transp. Co., 
446 F.3d 637 (6th Cir. 2006); Spivey v. Beverly Enter., Inc., 196 F.3d 1309 (11th Cir. 1999); Urbano v. Continental 
Airlines, Inc., 138 F.3d204 (5th Cir. 1998). 
13 100 F.3d 1220 (6th Cir. 1996). 



 

When Congress enacted the PDA, instead of merely recognizing 
that discrimination on the basis of pregnancy constitutes unlawful 
sex discrimination under Title VII, it provided additional 
protection to those women affected by pregnancy, childbirth or 
related medical conditions by expressly requiring that employers 
provide the same treatment of such individuals as provided for 
other persons not so affected but similar in their ability or inability 
to work.  As recognized by the United States Supreme Court, the 
second clause of the PDA could not be clearer, it mandates that 
pregnant employees shall be treated the same for all 
employment-related purposes as nonpregnant employees 
similarly situated with respect to their ability to work.  As such, the 
PDA explicitly alters the analysis to be applied in pregnancy 
discrimination cases.  While Title VII generally requires that a 
plaintiff demonstrate that the employee who received more 
favorable treatment be similarly situated in all respects, the PDA 
requires only that the employee be similar in his or her ability or 
inability to work.14 

Parties seeking support for the position that the Pregnancy Discrimination Act requires 
employers to provide additional protection or “most favored nation” status to pregnant 
employees cite to the foregoing language. 

In Ensley-Gaines, the Sixth Circuit reversed the grant of summary judgment in favor of 
defendant and permitted the plaintiff to proceed with her challenge under the Pregnancy 
Discrimination Act to defendant’s light-duty/limited duty policies.  Similarly, in Equal 
Employment Opportunity Commission v. Horizon/CMS Healthcare Corp.,15 the Tenth Circuit 
reversed the district court’s grant of summary judgment in favor of defendant and held that the 
EEOC had proffered sufficient evidence in the aggregate to challenge defendant’s motivation 
for distinguishing between on-the-job and off-the job injuries under its modified duty policy 
under the Pregnancy Discrimination Act.  Both the Ensley-Gaines and the Horizon/CMS courts, 
however, reached their respective conclusions after performing a factual analysis under the 
McDonnell Douglas framework, and did not determine that the policies themselves were direct 
evidence of pregnancy discrimination.16  Therefore, as the Solicitor General suggested in the 
United States’ amicus brief in the Young case, it is not clear that Young’s claim would have fared 
any better before either panel, absent specific evidence, for example, that nonpregnant 
employees with non-work-related, temporary impairments were given light duty assignments 

                                                      
14 Id. at 1226 (internal quotations and citations omitted). 
15 220 F.3d 1184 (10th Cir. 2000). 
16 Ensley-Gaines, 100 F.3d at 1220 infra; Horizon/CMS, 220 F.3d at 1191. 



 

while similarly limited pregnant employees were not or other evidence of animus towards 
pregnant women. 

Looking Ahead 

Given the Supreme Court’s grant of certiorari in Young, we can anticipate some clarification on 
this currently very muddled area of law.  Even assuming a clear pronouncement from the 
highest court on this issue, however, employers should proceed with caution.  As the Young 
case and the United States’ amicus brief make clear, the ADA and FMLA, including any 
amendments and regulations thereto, play a role in making leave and possibly accommodation 
determinations for pregnant employees.  Moreover, states and localities are increasingly 
adopting laws and regulations mandating paid or unpaid leave or accommodations that overlap 
with or fill a void left by federal law.  Employers should develop policies based on an 
assessment of the entire regulatory landscape and apply those policies in an even-handed 
manner based on an assessment of all available facts, with guidance from counsel when 
necessary. 
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