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A landlord’s failure to follow the payment terms of a lease can result in significant
overpayments being made by the tenant. The landlord’s attorney will want to look into the
issue of whether the tenant is barred from collecting the overpayment under the voluntary
payment doctrine. The author of this article discusses the voluntary payment doctrine and
reviews case law on the issue.

There are a variety of reasons that a com-
mercial landlord may choose to charge a ten-
ant for more than the lease permits. This may
be because the landlord does not understand
the lease. It may be because the lease lan-
guage is ambiguous. It may also be because
the lease language does not anticipate an
expense for which the landlord believes that
the tenant ought to pay, and would have
agreed to pay, had it been discussed at the
lease’s inception. Finally, it may result from
the landlord’s sincere desire to pass an ex-
pense along to the tenant despite unambigu-
ous lease language prohibiting the landlord
from doing so.

No matter what the reason, the landlord’s
failure to follow the payment terms of the lease
can result in significant overpayments being
made by the tenant. Often times the overpay-
ment is discovered after a change in person-
nel, or after a lease audit is conducted. Once
discovered, not only will the tenant refuse to

continue making the overpayments, but, the
tenant will inevitably attempt to recover the
past overpayments from the landlord. These
attempts may come through informal de-
mands, litigation, or through netting the over-
payment against future amounts owed under
the lease.

The Terms of the Lease

When faced with such a situation, the
landlord’s attorney will need to become famil-
iar with the terms of the lease, the correspon-
dence setting forth the dispute, the bills that
were sent by the landlord and the payments
that were made by the tenant. To the extent
not identified in the correspondence leading
up to the dispute, the lawyer will also need to
know the reason or reasons that the landlord
passed the particular charges on to the tenant.
For example, if the landlord is relying upon
particular language in the lease to justify how
a charge was calculated or to justify the pass-
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ing through of the expense, the attorney will
need to determine whether the landlord’s in-
terpretation is supported by unambiguous
language in the lease. And, if the lease can be
fairly read in favor either the landlord or the
tenant, the attorney will need to understand
whether there was a course of dealing be-
tween the parties which supports one reading
over the other. And, if the landlord has been
consistently applying a formula to calculate
the rent which the tenant has waited to chal-
lenge, the attorney will need to evaluate
whether the tenant’s challenge is timely under
the applicable statute of limitations since a
claim for breach of contract based on an er-
roneous computation of rent accrues upon the
first use of that computational methodology,
and does not run anew each time the same

formula is used.1

The Voluntary Payment Doctrine

In addition to looking for a lease provision
that permitted the landlord to pass the expense
in question on to the tenant, or whether the
tenant is time barred from challenging how the
charges were calculated, the attorney will want
to look into the issue of whether the tenant is
barred from collecting the overpayment under
the voluntary payment doctrine. While the vol-
untary payment doctrine is not limited to
landlord-tenant disputes, where applicable, if
the tenant makes a payment without protest or
inquiry, the tenant may be barred from seek-
ing a return of the payment, even if the
landlord had no contractual right to receive it.
Accordingly, even if the claim for overpayment
is not barred by a statute of limitations, and
even if the lease clearly and unambiguously
provides that the tenant is not obligated to
make a payment—the voluntary payment doc-

trine may still be available to dismiss the
tenant’s claim for an overpayment.

Case Law

By way of example, imagine that a landlord
rents space to a large retailer at a time when
stores are not permitted to be open on Sunday,
and that years later, the law changes and the
retailer now opens for business on Sunday.
Because the landlord is required to provide
certain services whenever the retailer is open,
the landlord chooses to pass those expenses
through to the tenant, and calls them “Sunday
Charges.” Imagine further that lease does not
contain any provisions permitting the landlord
to do this, but that the tenant nevertheless
pays the rent, including the “Sunday Charges,”
for two years before disputing them. Over 30
years ago, in Gimbel Brothers, Inc. v. Brook
Shopping Centers, Inc.,2 this is precisely what
happened. The court there held that Gimbels
had made the payments voluntarily, as a mat-
ter of convenience, without having made any
effort to learn what its legal obligations were.
As a result, the court concluded that Gimbels
was not entitled to the return of its payments,
having displayed a marked lack of diligence in
determining what its contractual rights were.

More recently, in Westfall v. Chase Lincoln
First Bank, N.A.,3 the defendant bank charged
plaintiff a fee for recording the discharge of
the mortgage in excess of the actual cost of
recording when the terms of the mortgage
provided that plaintiffs would not be charged
any fee for its discharge beyond the actual
costs of recording. After paying the charge
without protest, the plaintiffs commenced a
class action alleging that the charging of the
above-cost portion of the recording fee consti-
tuted a breach of the mortgage agreement.
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The court held that the plaintiffs’ cause of ac-
tion was “barred by the voluntary payment
doctrine, inasmuch as plaintiffs paid the
subject charges without protest or even in-
quiry, and were not laboring under any mate-
rial mistake of fact when they did so.”

And, in Eighty Eight Bleecker Co. LLC v. 88
Bleecker Street Owners, Inc.,4 the court
considered a lease that had a fixed annual
rent with no increases other than tax
escalations. Upon exercising a renewal option,
the tenant noticed it had been overpaying the
rent and made a demand for an explanation
from the landlord’s managing agent. Two years
later, tenant discovered tax escalation over-
charges, and demanded reimbursement. Ten-
ant contended that rather than calculate the
tax escalations upon the actual real estate
taxes imposed on the property, the landlord
had calculated them based on the gross real
estate taxes before the City’s deductions of
exemptions and abatements, which had re-
duced the actual amounts to be paid. The ap-
pellate court noted that plaintiff was a sophisti-
cated entity whose members participated in
the drafting of the lease, who made no inquiry
for nearly 20 years regarding the amount of
rent it was paying, having never reviewed the
rent provisions and compared them to the rent
bills it was receiving. The court noted that the
tenant “needed only to check the amount of
the base rent set forth in the lease to determine
if overcharges were indeed being made. Since
plaintiff paid these charges ‘without protest or
even inquiry and [was] not laboring under any
material mistake of fact when [it] did so,” and
held that its claim as to the basic rent over-
charge was barred by the voluntary payment
doctrine.

Citing to Gimbel Brothers, the court further

explained that the tenant’s lack of diligence in
determining what its contractual rights were,
demonstrated that the payments were volun-
tary and not made under a mistake of law.
With respect to the tax escalation overcharge,
even though the Court of Appeals had previ-
ously held that similar lease language did not
permit a landlord to collect additional rent
based on taxes forgiven by the taxing authori-
ties, the court nevertheless concluded that the
tenant’s failure to make inquiry regarding the
tax increase and computations made to arrive
at those increases for over 20 years, barred
the plaintiff’s recovery of those overpayments.
The court noted that computation of the taxes
was not an overly burdensome task, particu-
larly for a sophisticated entity, and that a
review of the tax bills would have allowed it to
readily ascertain eh appropriate amount of its
liability for each of the years in question.

That said, there may be facts which prevent
the voluntary payment doctrine from applying.
For example, in Rite Aid of New York, Inc. v
Chalfonte Realty Corp.,5 the tenant avoided
having the voluntary payment doctrine result
in the dismissal of its complaint where the ten-
ant had alleged that it mistakenly believed that
the defendant was contractually obligated to
make appropriate deductions from the real
estate taxes. In that matter, the lease provi-
sion in question provided that “if it is deter-
mined that part of the tax increase is due to a
higher assessed value of the residential parts
of the building, then tenant’s percentage of
such increase will be reduced accordingly.”
The tenant argued that the documentation
received from the landlord did not provide the
information needed to challenge its taxes, and
that it had assumed the Landlord would, by its
own initiative, reduce the Tenant’s obligations
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in accordance with the lease. The court re-
fused to dismiss the tenant’s complaint, find-
ing that tenant was “likely operating under a
material mistake as to which party had the
responsibility to ensure that proper deductions
were made from the real estate taxes.”

Let the Tenant Beware

In other words, let the tenant beware—and
if the landlord has managed to collect amounts
that were not payable under the lease, there
may be an excellent argument or arguments
permitting it to keep those funds notwithstand-
ing the tenant’s subsequent protests.
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