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The Securities and Exchange Commission (the 
“SEC”) issued a release on October 11, 2017, 
proposing amendments to Regulation S-K, and its 
related rules and forms (each a “Proposed 
Amendment,” and collectively, the “Proposed 
Amendments”), citing a desire to modernize and 
simplify the current disclosure requirements for 
public companies, investment advisers and 
investment companies, while continuing to 
provide all material information to investors.1   

The Timeline 
The road to the Proposed Amendments was paved 
on December 4, 2015, when President Obama 
signed the Fixing America’s Surface 
Transportation Act (the “FAST Act”) into law.  
Among other things, the FAST Act required that 
the SEC staff recommend ways to reduce the cost 
and burden of compliance with Regulation S-K by 
revising its disclosure requirements.2  The SEC 
staff did just that on November 3, 2016 when it 
issued its Report on Modernization and 
Simplification of Regulation S-K (the “FAST Act 

                                                             
1 https://www.sec.gov/news/press-release/2017-

192  
2 FAST Act § 72003.  

Report”), which is the basis for the Proposed 
Amendments.3   

Select Proposed Amendments 
The SEC staff is dividing the Proposed 
Amendments into the following categories: (i) 
Description of Property; (ii) Management’s 
Discussion and Analysis of Financial Condition 
and Results of Operation; (iii) Management, 
Security Holders and Corporate Governance; (iv) 
Registration Statement and Prospectus Provisions; 
(v) Exhibits; (vi) Incorporation by Reference; and 
(vii) Manner of Delivery.4  Set forth below are 
select Proposed Amendments from each category: 

Description of Property 

The SEC staff proposes that descriptions of a 
company’s physical property under Item 102 of 
Regulation S-K only be required to the extent such 
property is material to the company and not just 
its ongoing business operations, as was 
contemplated in the FAST Act Report.  In an effort 
to limit the amount of disclosure, the SEC staff 

                                                             
3 https://www.sec.gov/files/sec-fast-act-report-

2016.pdf  
4 https://www.sec.gov/rules/proposed/2017/33-

10425.pdf  
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also recommends allowing for the collective 
disclosure of physical property, if appropriate.5 

Management’s Discussion and Analysis 
of Financial Condition and Results of 
Operation 

Currently, Item 303(a) of Regulation S-K requires 
disclosure of a company’s financial condition, 
changes in financial condition and results of 
operation over a three-year period.6  The SEC staff 
proposes to reduce this requirement such that a 
company is required to provide a period-to-period 
comparison of only the two most recent fiscal 
years.7  The SEC staff further proposes to allow 
companies to include a hyperlink to the prior 
year’s annual report for the earlier of the year-to-
year comparisons, rather than reproducing the 
annual report of the earlier of the year-to-year 
comparisons in the current report.8   

Management, Security Holders and 
Corporate Governance 

Section 16(a) of the Securities Exchange Act of 
1934, as amended (the “Exchange Act”) requires 
officers, directors, and certain types of security 
holders to report their beneficial ownership of a 
company’s equity securities on certain forms 
provided by the SEC.9  Separately, Rule 16a-3(e) 
under the Exchange Act requires each reporting 
person to furnish a duplicate of their Section 16 
reports to such company and Item 405 of 
Regulation S-K requires companies to disclose 
each reporting person who failed to timely file 
their Section 16 reports during the most recent 
fiscal year or prior fiscal years.10  The SEC staff 
proposes corresponding amendments that would 
eliminate the additional delivery requirement 

                                                             
5 https://www.sec.gov/rules/proposed/2017/33-

10425.pdf 
6 Item 303(a) of Regulation S-K. 
7 https://www.sec.gov/rules/proposed/2017/33-

10425.pdf 
8 https://www.sec.gov/rules/proposed/2017/33-

10425.pdf 
9 Section 16(a) of the Exchange Act. 
10 Rule 16a-3(e) under the Exchange Act; Item 405 

of Regulation S-K. 

under Rule 16a-3(e) and revise Item 405 to permit 
companies to rely only on (i) a review of Section 16 
reports submitted on EDGAR and (ii) any written 
representation that no Form 5: Annual Statement 
of Beneficial Ownership of Securities is required, 
when determining whether there are any Section 
16 delinquencies that require disclosure under 
Item 405.11 

Registration Statement and Prospectus 
Provisions 

The SEC staff proposes to amend Item 503(c) of 
Regulation S-K to delete reference to the examples 
of risk factors that may make an offering 
speculative or risky.12  The current examples set 
forth in Item 503(c) of Regulation S-K include, 
among others, risks related to a company’s 
financial position and business or proposed 
business.13  As part of its justification for this 
Proposed Amendment, the SEC staff cites a desire 
to eliminate the suggestion that a company must 
address each example in its risk factor disclosures, 
regardless of whether such disclosure is significant 
to the company’s business.14   

Exhibits 

Item 601(b)(10)(i) of Regulation S-K requires a 
company to file every material contract not made 
in the ordinary course of business that is either (i) 
performed in whole or in part at or after the filing 
of the registration statement or report or (ii) was 
entered into not more than two years before such 
filing.15  Consistent with the FAST Act Report, the 
SEC staff proposes to limit the scope of the two 
year lookback requirement set forth in (ii) above to 
“newly reporting registrants.”16   

                                                             
11 https://www.sec.gov/rules/proposed/2017/33-

10425.pdf  
12 Item 503(c) of Regulation S-K. 
13 Item 503(c) of Regulation S-K. 
14 https://www.sec.gov/rules/proposed/2017/33-

10425.pdf 
15 Item 601(b)(10)(i) of Regulation S-K. 
16 https://www.sec.gov/rules/proposed/2017/33-

10425.pdf; For purposes of the Proposed 
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defined as any registrant filing a registration 
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Incorporation by Reference 

In an effort to eliminate duplicative disclosures, 
the SEC staff proposes to amend various rules 
governing the incorporation of documents by 
reference, including, among others, amending 
Item 10(d) of Regulation S-K.17  Item 10(d) of 
Regulation S-K generally prohibits companies 
from (i) incorporating part of a document by 
reference that itself incorporates important 
information by reference and (ii) incorporating 
documents by reference that, subject to certain 
exceptions, have been on file with the SEC for 
more than five years.18  Among other things, the 
SEC staff proposes to eliminate the five year look 
back restriction.19 

Manner of Delivery 

The SEC staff notes that a goal of the Proposed 
Amendments is to reduce the cost and burden of 
compliance with Regulation S-K and its related 
rules and forms.  In an effort to balance the desire 
for ease of compliance with the other stated goal of 
providing all material information to investors, the 
SEC staff also proposes to create additional 
disclosure requirements for companies.  For 
example, the SEC staff has proposed amending 
Item 601(b)(4) of Regulation S-K to include that 
the disclosures required by Item 202 of Regulation 
S-K (which requires companies to provide a brief 
description of their registered securities) be 
included as an exhibit on Form 10-K, rather than 

                                                                                               
statement that, at the time of such filing, is not 
subject to the reporting requirements of Section 
13(a) or 15(d) of the Exchange Act, whether or 
not such registrant has ever previously been 
subject to the reporting requirements of Section 
13(a) or 15(d), and any registrant that has not 
filed an annual report since the revival of a 
previously suspended reporting obligation. 

17 https://www.sec.gov/rules/proposed/2017/33-
10425.pdf 

18 Item10(d) of Regulation S-K. 
19 https://www.sec.gov/rules/proposed/2017/33-

10425.pdf 

just limiting such Item 202 disclosures to 
registration statements.20   

Looking Ahead 
The Proposed Amendments remain in draft form 
and the SEC is requesting comment within 60 days 
after the Proposed Amendments are published in 
the Federal Register.21  We will continue to 
monitor the progress of the Proposed 
Amendments and encourage those with questions 
to contact a member of the Corporate group. 
________________________________ 

By Todd E. Lenson and Jordan M. Rosenbaum, 
partners in Stroock’s corporate practice, Eric 
Requenez, partner in Stroock’s private funds 
practice, André B. Nance, special counsel in 
Stroock’s private funds practice, and David R. 
Shapiro, associate in Stroock’s corporate practice. 
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This Stroock Special Bulletin is a publication of Stroock & 
Stroock & Lavan LLP. © 2017 Stroock & Stroock & Lavan 
LLP. All rights reserved. Quotation with attribution is 
permitted. This Stroock publication offers general 
information and should not be taken or used as legal advice 
for specific situations, which depend on the evaluation of 
precise factual circumstances. Please note that Stroock 
does not undertake to update its publications after their 
publication date to reflect subsequent developments. This 
Stroock publication may contain attorney advertising. Prior 
results do not guarantee a similar outcome. 

Stroock & Stroock & Lavan LLP provides strategic 
transactional, regulatory and litigation advice to advance 
the business objectives of leading financial institutions, 
multinational corporations and entrepreneurial businesses 
in the U.S. and globally. With a rich history dating back 140 
years, the firm has offices in New York, Los Angeles, Miami 
and Washington, D.C. 
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212.806.5522. 
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