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Appointment of New FCC Chair Could Lead to 
Reduced TCPA Litigation 
By James L. Bernard and Arjun P. Rao  

ear after year, litigation under the Telephone Consumer Protection Act, 47 U.S.C. §227 et 
seq. (the TCPA), continues to increase. While precise figures vary,1 there can be no doubt 

that the TCPA is quickly becoming one of the most litigated consumer protection statutes in the 
country. The recent appointment of Ajit Pai as the Chairman of the Federal Communications 
Commission (the FCC), however, has the potential to reduce that volume of litigation. 

On Jan. 23, 2017, President Donald Trump appointed Commissioner Ajit Pai to be the next 
chairman of the FCC, replacing Thomas Wheeler, an Obama appointee, who stepped down 
upon Trump’s election. While significant for a number of reasons, Chairman Pai dissented to 
two important FCC opinions that have been criticized as contributing to the onslaught of TCPA 
litigation. Thus, Pai’s elevation to the chairmanship could lead to reduced litigation under the 
TCPA. 

The TCPA 
The TCPA regulates various forms of communication. Its most commonly litigated provisions 
regulate calls to cellular telephones and the transmission of facsimile advertisements. With 
respect to calls to cellular telephones, the TCPA prohibits: (1) the making of a non-emergency 
call to a cellular telephone; (2) placed through the use of an automatic telephone dialing system 
(an ATDS), or using an artificial or prerecorded voice; (3) without the requisite consent (which 

                                                      
1 See In re Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, 30 FCC Rcd. 

7961, ¶ 6 (2015) (the “July 2015 Order”). 
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varies depending on the purpose of the call). See Meyer v. Portfolio Recovery Associates, 707 
F.3d 1036, 1043 (9th Cir. 2012). 

The TCPA also prohibits the use of a facsimile machine to send an “unsolicited advertisement” 
unless the advertisement: (1) is sent to a recipient with whom the sender has an established 
business relationship; (2) the facsimile number was obtained either directly from the recipient 
or the recipient voluntarily agreed to make it available for public distribution; and (3) contains 
an opt-out notice as described in 47 U.S.C. §227(b)(2)(D). See 47 U.S.C. §227(b)(1)(C). The opt-
out requirement is detailed, regulating, among other things, the location (it must be on the first 
page), the language (advising the recipient that a request not to send future advertisements 
may be made and that a failure to comply is unlawful) and the manner in which a recipient may 
transmit an opt-out (it must include a domestic telephone number and facsimile number). See 
47 U.S.C. §227(b)(2)(D). 

What makes the TCPA so frequently litigated, other than widespread use of cellular telephones, 
is its remedy provision. The TCPA permits a person or entity to bring a private action for 
violation of §227(b)’s requirements. See 47 U.S.C. §227(b)(3). In addition to seeking injunctive 
relief, a plaintiff may seek actual damages or $500, whichever is greater. The TCPA further 
permits the court to increase damages by up to three times upon a finding that the defendant 
“willfully or knowingly” violated §227(b) of the TCPA. Plaintiffs commonly argue that the 
remedy provision is per violation, seeking up to $1,500 for each call or facsimile that violates 
§227(b). 

Under the TCPA, the FCC is to “prescribe regulations to implement the requirements of” 
§227(b), and regulations have evolved over time to adapt to new technologies. 47 U.S.C. 
§227(b)(3). Two of the more notable FCC opinions relating to the TCPA’s regulation of calls to 
cellular telephones and facsimile transmissions have widely been criticized as being overbroad, 
impeding routine business communications and opening the door to opportunistic consumers. 
Importantly, then-Commissioner Pai dissented to both of these opinions. 

Chairman Pai’s Potential Impact 
The July 2015 order addressed, primarily, the TCPA’s regulation of calls to cellular telephones.2 
Some of the more debated portions of the July 2015 order include: (1) a system is deemed to 
be an ATDS, and thus subject to the TCPA, if it has the potential capacity to place calls without 

                                                      
2 Various entities challenged the July 2015 Order by filing appeals in the United States Court of Appeals.  The 

appeals were consolidated before the D.C. Circuit, No. 15-1211, and have been fully briefed, argued and 
submitted. 



 3 

human intervention; (2) a call placed to a recycled cellular telephone is a violation of the TCPA 
even if the calling party reasonably believed it obtained the requisite consent; and (3) a 
consumer may revoke consent through any reasonable manner. Chairman Pai introduced his 
dissent to the July 2015 order by noting that “the TCPA has become the poster child for lawsuit 
abuse[,]” and further noting that the July 2015 order “will make abuse of the TCPA much, much 
easier. And the primary beneficiaries will be trial lawyers, not the American public.” July 2015 
order, 30 FCC Rcd. 7961, 8073. 

The TCPA provides that a system is an ATDS if it has “the capacity to store or produce telephone 
numbers to be called using a random or sequential number generator and to dial such 
numbers.” 47 U.S.C. §227(a). The July 2015 order rejected the view that “capacity” should be 
interpreted to mean present capacity, and instead interpreted the word to mean potential 
capacity. Chairman Pai disagreed, noting that any phone, including a smart phone, could be 
modified and thus have potential capacity to autodial, falling within the scope of an ATDS under 
the July 2015 order. See July 2015 order at 8075-76. 

Should the FCC’s position change to align with Chairman Pai’s dissenting opinion, businesses 
will have much clearer guidance as to which systems fall within the scope of the TCPA. Of 
course, a more limited interpretation of the term “capacity” should decrease the number of 
systems subject to the TCPA, presumably leading to less litigation. 

Next, recycled cellular telephone numbers are a growing issue.3 The problem begins when a 
consumer discontinues use of a telephone number and the telephone service provider recycles 
the number, assigning it to a subsequent consumer. Should the original consumer fail to advise 
businesses to whom the number was provided that use of the number has been discontinued, a 
business attempting to reach the original consenting consumer would unknowingly be calling 
the subsequent consumer—a call which arguably violates the TCPA’s consent requirement. 

The FCC declined to broadly exempt these calls from the TCPA’s consent requirement; instead 
stating that, although the first call is exempt,4 any subsequent call is not placed with consent. 
July 2015 order ¶72. Chairman Pai again dissented, arguing instead that the FCC should adopt 
the “expected-recipient” approach. Id. at 8078. Under such an approach, consent follows the 
person whom you expected to receive the call—not the person who actually answers. This 
would protect callers from liability where a number is recycled because the “expected” 
recipient is the original, consenting consumer. 

                                                      
3 See July 2015 Order at 8077 (noting that over 37 million telephone numbers are recycled each year). 
4 This one free call rule applies regardless of the outcome of the call.  See July 2015 Order ¶¶ 85-93. 
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Finally, Chairman Pai took issue with the FCC’s holding that a consumer may revoke consent 
through any reasonable manner, including verbally at an in-store payment location. Chairman 
Pai reasoned: “[H]ow could any retail business possibly comply with the provision that 
consumers can revoke consent orally … ? Would a harried cashier at McDonald’s have to be 
trained in the nuances of customer consent for TCPA purposes?” Id. at 8083. Moreover, and 
because neither the TCPA itself nor the FCC articulates what constitutes valid revocation, 
Chairman Pai noted: “Could a customer simply walk up to a McDonald’s counter, provide his 
contact information and a summary ‘I’m not lovin’ it,’ and put the onus on the company?” 
Should the FCC follow Chairman Pai’s sentiment and limit the methods of revocation, TCPA 
litigation challenging a business’s failure to honor a verbal revocation, which is common, might 
end. 

Chairman Pai also dissented to the FCC’s Oct. 30, 2014 ruling, which held that both unsolicited 
and solicited facsimile advertisements must contain an opt-out. As noted above, the TCPA 
requires “unsolicited advertisements” to, among other requirements, contain an opt-out 
notification. However, in its Oct. 30, 2014 opinion, the FCC interpreted the statute to require 
opt-out notifications on any advertisement, regardless of whether it was requested. See In re 
Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, 29 FCC 
Rcd. 13998, ¶ 1 (2014). Chairman Pai again disagreed, stating that “[t]o the extent that our 
rules require solicited fax advertisements to contain a detailed opt-out notice, our regulations 
are unlawful. And to the extent that they purport to expose businesses to billions of dollars in 
liability for failing to provide detailed opt-out notices on messages that their customers have 
specifically asked to receive, they depart from common sense.” Id. at 14015. 

Again, should the FCC adopt future positions consistent with Chairman Pai’s views, TCPA 
litigation involving the failure to include an opt-out on solicited facsimile messages will fade. 
Although a welcome change to many businesses, change, if any, will take time to implement. 
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