
A
nyone who has seen even a few “Law & 
Order” episodes knows the time-tested, 
formulaic players in the TV justice 
system. That is, a smarmy, unctuous 
defense lawyer with a dismissal motion 

lodged in his hip pocket (“I’ll see you in court!”); 
a wisecracking arraignment judge who has 
never been to the law library and who, given 
the opportunity, might remand Mother Teresa 
herself (“Bail? You’ve got quite a sense of humor, 
counselor. Next case.”); and an over-the-edge, 
sanctimonious prosecutor who would prosecute 
his own grandmother for driving without a 
seatbelt, as a felony (“No one—no one—is above 
the law!”).

Now, anyone even mildly familiar with the 
actual criminal justice system knows that it never 
happens this way in the real world. Indeed, it is 
the rare defendant who will sit with his lawyer in 
the prosecutor’s office or in an interview room 
at Rikers Island and dramatically overrule his 
lawyer in order to directly confess his crime to 
the prosecutor. The confession, of course, is the 
prelude to a guilty plea designed to gain a lower 
sentence, as happens in nearly every episode. 

In the real world, prosecutors and judges 
sometimes cajole or even threaten defendants 
directly, or far more cautiously, through their 
lawyers—that if they don’t plead guilty, “things 
will go a lot worse at sentence.” (Going through 
the lawyer makes sense, of course, since a fellow 
member of the legal fraternity is far less likely to 
go under oath to repeat the potential abuse of a 
defendant’s rights by a judge in the robing room, 
although it does happen.)

It is true that things should and do go “a lot 
better” if a defendant effectively shows remorse 
and saves the state and victims the cost, monetary 
and emotional, of a full-blown trial. Word also 
quickly gets around that pleading guilty before 
a particular judge can go a long way. However, 
in a justice system so reliant on guilty pleas, a 
defendant facing a potential plea is often moved to 
action by the implied or explicit consequences of 
hanging tough when the moment of decision is at 

hand. Sometimes, the communication emanating 
from the prosecutor or judge is not at all subtle. 

‘Friedman v. Rehal’

What are the ethical and legal consequences 
when prosecutors and judges push the envelope on 
this score? Interestingly, the “threat” phenomenon 
is a far more pervasive issue in the case of threats 
by judges rather than prosecutors, and it arose 
recently in a notorious case in Nassau County, 
culminating in the Second Circuit’s affirmance of 
the District Court’s denial of federal habeas relief. 
Specifically, Friedman v. Rehal1 addressed the 
conviction of Jesse Friedman, the 19-year-old son 
of Arnold Friedman, both charged with multiple 
counts of felony child abuse.2

While the U.S. Court of Appeals for the Second 
Circuit dealt with many issues raised by Friedman 
not pertinent here, we focus on Mr. Friedman’s 
claim that (1) the prosecutor pressured him to 
plead guilty by threatening him with indictment on 
many more charges not previously indicted and (2) 
the trial judge for whom “[t]here was never a doubt 
in [her] mind” about the guilt of Mr. Friedman 
(who protested his innocence) allegedly told Mr. 
Friedman’s attorney that “if [Friedman] went to 
trial, she intended to sentence him consecutively 
on every count.”3 Specifically because of the 
judge’s threat, Mr. Friedman told his attorney that 
he wanted to plead guilty “because he believed 
that if he went to trial he would be found guilty 
and would spend almost the remainder of his life 
in jail.”4  

While the Second Circuit denied relief, the court 
noted that the trial judge’s threat to Mr. Friedman 
“would be sufficient by itself to sustain a challenge 
to the plea if [his attorney’s] affidavit is credited,” 
essentially establishing a per se violation of the 
defendant’s Sixth Amendment right to trial—which, 
under the circuit’s case law, would actually have 
required a resentence before a different judge had 
the defendant rejected the pressure and proceeded 
to a trial and been convicted. 

Prosecutor Threats

Interestingly, the court, for habeas procedural 
reasons, felt compelled to let the conviction and 
sentence stand (even though it also raised serious 
questions about the police and prosecutorial 
conduct in the cases involving Brady claims). 
And while it challenged the judge’s conduct in 
threatening a harsher sentence if Mr. Friedman 
chose to proceed to trial (even though the threat 
was not made directly to Mr. Friedman, but to 
his lawyer), the court did not challenge the 
prosecutor’s threat to pile on additional charges 
in order to result in a harsher sentence.

Why? Notably, the U.S. Supreme Court in its 
seminal decision in Bordenkircher v. Hayes,5 in 
1978, held that there is absolutely nothing wrong 
with a prosecutor carrying through on his threat 
to bring additional charges to raise the potential 
sentence when a defendant refuses to plead guilty. 
Indeed, actual vindictiveness on the part of the 
prosecutor is even permissible.6 

While confronting a defendant with the 
risk of more severe punishment may 
clearly have a “discouraging effect on the 
defendant’s assertion of his trial rights, the 
imposition of these difficult choices [is] an 
inevitable”—and permissible—attribute of 
any legitimate system which tolerates and 
encourages the negotiation of pleas…It 
follows that, by tolerating the negotiation of 
pleas, this Court has necessarily accepted as 
constitutionally legitimate the simple reality 
that the prosecutor’s interest at the bargaining 
table is to persuade the defendant to forego 
his right to plead not guilty.7  
Still, judges stand in different shoes at the 

bargaining table. The ethics rule that applies 
to judges, ABA Model Rule of Judicial Conduct 
2.6(B), says: “A judge may encourage parties to a 
proceeding and their lawyers to settle matters in 
dispute but shall not act in a manner that coerces 
any party into settlement”—although the case 
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law that deals with the problem doesn’t typically 
cite the ethical proscription when dealing with 
the issue.8

The Federal Rules actually forbid a judge from 
even participating in the plea bargaining process,9 
the only exception being one that allows judges to 
accept or reject a plea package presented to the 
court after it has been negotiated and signed by 
the parties and presented to the court under Fed. 
R. Crim. Pro. 11(c)(3)(A). Accordingly, unless the 
federal judge completely ignores the federal rules 
and tells the defendant or his lawyer specifically 
what the lay of the land will be in a plea resolution 
versus trial, a federal judge will not run afoul of 
the “threat” problem.10

Judge Threats

For state judges, the law is fairly clear that 
they may not “threaten” a tougher sentence after 
trial,11 but is that rule actually true in practice?  
In People v. Stevens,12 the Appellate Division, First 
Department, was confronted with the following 
facts: during the plea negotiations, the trial judge 
told the defendant: “Mr. Stevens, I repeat, once we 
go forward, there will be no turning back. If you’re 
convicted after trial, given the circumstances 
of this [burglary] case under which you were 
apprehended, and the nature of your record, 25 to 
life, that’s what you’re going to get.”13 Presumably 
based on that “threat” the defendant pleaded 
guilty with a sentence promise of 12 years to 
life that was imposed.

The Appellate Division, faced with defendant’s 
effort to undo the plea, found that “this statement 
was more than a description of the full range of 
possible sentences,” as the District Attorney had 
argued in defense of the conviction, and citing a 
number of cases said that “[i]t was the type of 
outright coercion that has repeatedly been held 
to be impermissible.” Rather than “impart[ing] 
a reasonable assessment of the sentencing 
prospects in the event of a conviction,” the judge’s 
comments:

unequivocally stated that upon conviction, 
the maximum sentence would be imposed. 
Then, as defendant discussed the offer with 
his legal advisor, the court reminded the 
defendant that if he was convicted after 
trial, the ‘perimeters’ would ‘double’ since 
he would ‘literally’ get a life sentence.14

Obviously, a judge can’t more directly instill fear 
into a defendant to plead guilty and cut his losses 
than as happened in Stevens—although, obviously, 
it would be worse if the judge, adding to the threat, 
overstates during plea negotiations what the 
maximum sentence could be under law.15

What Is a Threat?

But how tightly are the judge’s hands tied in 
according a defendant the knowledge he must 
have about the judge’s “sentencing philosophy” 
in order to make an informed decision? In People 
v. Villone,16 for example, the trial judge told the 
defendant during plea negotiations the possible 
sentences that could be imposed if he were 
convicted of the charges in the indictment. In 
rejecting his claim that “coercion” by the judge 
led Richard Villone to plead guilty, the Appellate 
Division, Fourth Department, said that the trial 
judge’s remarks simply served to:

impress[] upon the defendant the strength of 
the People’s case, the potential sentence to 
which the defendant was exposed under the 
indictment, and the favorableness of the plea 
bargain (citing People v. Campbell, 236 A.D.2d 
877, 878, 653 N.Y.S.2d 758, 758 (4th Dept. 1997). 
The fact that the defendant may have pleaded 
guilty to avoid receiving a harsher sentence 
does not render his plea coerced.17

While this author was not present to see the 
interaction with the court, the Fourth Department 
analysis seems correct. A defendant must be 
informed about what he exposes himself to 
by insisting on a trial. And, obviously, there’s 
nothing wrong, in that context, with a judge 
telling a defendant that even though the potential 
maximum sentence is X, “I’m going to extend 
you the leniency of Y if you save the court and 
the victim the need for a trial and thereby show 
remorse in that process.”

The problem here is precisely what the 
defendant “hears” at this very vulnerable moment 
in his life, particularly if his lawyer, who appears 
before this judge week in and week out, knows 
the judge’s reputation as being “Maximum Joe,” 
or the like. Clearly, that lawyer should, indeed, 
be telling his client the judge’s reputation for 
maximum sentences after trial—whether the 
judge’s protocol is intended to obtain pleas 
from defendants who should plead guilty, or 
simply to manage his docket—and she fails her 
client miserably if she withholds that critical 
information. 

 But what does that defendant “hear” when the 
judge, even if appropriately so, tells the defendant 
the maximum sentence imposable after trial? Is 
there a meaningful distinction between a judge 
telling a defendant, “I will accord you leniency if 
you accept the prosecutor’s [or my] plea offer to 
you” or instead uttering the legally verboten threat 
of a maximum sentence after trial? And what if the 
judge candidly communicates his belief that the 
prosecutor’s plea/sentence offer is far too lenient 
(meaning, given his druthers he would insist on 
a much tougher sentence), but nonetheless the 
judge intends to honor the plea offer? Fortunately 
for those reading this column (and myself), we 
haven’t faced having to decipher what the judge 
is truly saying to us while we stand before him 
as a defendant. 

Remember Learned Hand’s famous articulation 
in another context, “Words are chameleons which 
reflect the color of their environment.”18 Needless 
to say, given Hand’s reality, judges need to be 
cautious in how they communicate even what a 
defendant needs to know to make an informed 
decision on whether to risk trial. The judge, and 
even the defendant’s lawyer, may see what the 
judge is saying as having a pink hue, whereas the 
defendant who occupies the environment of a 
shackled or even non-shackled man awaiting trial 
may perceive the judge’s words in blinding red. 
Caution and sensitivity are the order of the day.
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