
R
ule 4.1 of the New York Rules of 
Professional Conduct (“Truthfulness in 
Statements to Others”) laconically states 
the bottom line this way: “In the course 
of representing a client, a lawyer shall 

not knowingly make a false statement of fact or 
law to a third person.”

Bear in mind, and maybe rightly so, that rule 
doesn’t ask attorneys to be more honest than “the 
next guy” in the rest of human endeavors, even if 
they tangentially impact our being attorneys. No, 
it appears, we are proscribed by that rule only 
from making a false statement in “representing a 
client.” However, Rule 8.4 separately, generically 
and more broadly, proscribes “conduct involving 
dishonesty, fraud, deceit and misrepresentation,” 
which might seem to implicate dishonesty in one’s 
private life too. Indeed, Comment [1] to Rule 4.1 
refers the rules’ reader to Rule 8.4 for “dishonest 
conduct that does not amount to a false statement 
or for misrepresentations by a lawyer other than 
in the course of representing a client.” So, maybe, 
we need to be more honest than the next guy, 
right?

To Protect Confidentiality

Okay, so we know the parameters of the 
proscriptions. That in mind, the following story 
is true, although it somewhat camouflages certain 
facts and identities except mine (perhaps a process 
through which I myself utter a white lie).

Ten years back, I decided to write an article for 
this Journal about the role of an individual—call 
him “the provocateur”—in a case reported first 
in the New York Times. The Times story didn’t 
identify the attorney who was representing the 
provocateur—so, to more accurately describe 
the case, I cold-called the provocateur for his 
lawyer’s name. Knowing the lawyer (L) well, and 
greatly admiring his abilities in the field, I asked 
for background under whatever ground rules he 
requested. Instead, relying on our professional 
relationship, L urged me to defer the writing, lest 
it adversely reflect on his client who had been 
referred for an investigation that might soon 
conclude. I agreed, and didn’t write it.

Many years passed, and I decided once again 
to write on the same issue, this time as raised in 
a few other unrelated cases. Memory by then had 

faded, and I frankly forgot having years earlier 
called L. So, again, I called the provocateur who 
actually was anxious that I write on the incident. 
He encouraged me to call his lawyer, L, for more 
facts—including, importantly, the fact that the 
investigation ended uneventfully. I called L. After 
we traded a few war stories—the happy resort of 
the weather-beaten practitioner—I asked L, for the 
second time, about the matter. Now, though, even 
given the encouragement of the provocateur, his 
former client of years ago, I was met with this: “I 
actually don’t know what you’re talking about. I’ve 
had many cases over the years, this one doesn’t 
ring a bell. Sorry.”

Well, truth is, I really didn’t need L’s help—I 
knew the key information needed for the article 

from his client, i.e., the matter was closed out. I 
went on to write the piece and, when published, I 
e-mailed it to the provocateur (but not to L, since…
well). The provocateur was pleased, but surprised 
when I told him that L didn’t remember him (“Fame 
is fleeting”). Point of fact, I didn’t actually believe 
L when he told me that he didn’t remember the 
case, but assumed he had a good reason for this 
“white lie.” Our periodic calls and interactions 
over professional and semi-professional matters 
continued unabated, with no further mention of 
the incident.

More recently, maybe a year ago, a would-be 
client visited me about a legal problem he faced. 
He candidly said that he was conducting a “beauty 
contest” among two other lawyers whom he 
identified—one coincidentally being L—and me. 
When the would-be client asked my opinion as 
to whom he should retain—what a position to be 
placed in—I frankly told him that L was extremely 
capable, “probably the guy I myself would likely 
retain if facing the same problem.” The would-be 
client called back graciously saying he “took my 
advice” and retained L. Just imagine! 

A year passed and L and I had occasion to speak 
about a professional issue mutual to us. After we 
finished our substantive discussion, and because 
I sympathized with the client I had recommended 
to him, I asked how that matter was going. I didn’t 
remember the client’s name, but mentioned a 
very specific identifying feature about him that 
no one—no one—would forget. Nonetheless, “Gee, 
I’ve got a lot of large and small matters that are 
truly running me ragged. I just don’t remember 
the person you’re referring to.”

For me, now, L was simply going senile (not!), 
or he holds to a personal credo representing a 
brand of confidentiality and zealousness designed 
to protect each client—even if, as in the instance 
of the first client above, i.e., the provocateur, his 
name had been prominently featured in the New 
York Times.

Needless to say, one would ideally expect 
members of the Bar to be candid with one another, 
even when the “lied to” lawyer did not receive 
the communication in “representing a client,” and 
did not rely on the communication to his or his 
client’s detriment (certainly the case in both of 
the described incidents). Still, even recognizing 
the overarching twin duties of confidentiality 
and zealousness, one wonders if a white lie is 
the best way to accomplish the goal. I say this 
simply because—although I have no reason to 
believe this applies to lawyer L—such a modus 
operandi might at least conceivably infect real 
issues with which a lawyer must deal.

Camouflaging the Cooperator

For example, suppose I’m representing a target 
of an investigation and have the audacity to call 
the attorney for another player in the investigation 
to ask whether he is cooperating with the 
prosecutor, or whether the prosecutor has even 
requested to interview him. And suppose that 
lawyer’s client optimally, and understandably, 
would not want it out that he was interviewed 
or is cooperating with the prosecutor. I, for one, 
and most practitioners would be in accord, would 
hardly be satisfied to sit by and accept—“I don’t 
know which client you’re referring to.” But, 
still, what should a lawyer on the wrong end 
of such a call do, recognizing that his client’s 
status warrants confidentiality? Obviously, he 
might reasonably conclude that the lawyer’s 
unwillingness to “know which client you’re 
referring to” conveys that the client has given 
some cooperation to the prosecutor. One can 
probe it further, depending on the relationship 
with that particular lawyer, but he has probably 
made his point: “Leave It Alone.”
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The practice of lawyering seems to 
require a certain degree of give and 
take that doesn’t always allow for the 
punctilio of truth.



Did his “I don’t know who you’re referring 
to” response violate the rules? Likely, a purist 
academician might opine on that from a 
Platonic perspective. Has the lawyer to whom 
the question was posed acted unethically? Who 
knows, especially given the extremely untenable 
position in which the questioner had placed him. 
Indeed, the only true response that could protect 
the client’s confidence would have been “I never 
answer that question,” assuming that is a truthful 
answer. Or, “I won’t answer that!” Both responses, 
however, impliedly admit the client’s cooperation, 
and compromise his stated interests. What is the 
lawyer to do?

Misinforming the Press

Consider another scenario. Suppose your client 
has just been indicted and the press, aware that 
you are his lawyer, calls for a comment. The case 
against him is strong, and you know that well. “No 
comment” simply won’t do, and you know, with 
your client’s consent, that your only intention is 
to negotiate as favorable a guilty plea as possible. 
Still, you rotely tell the reporter for the record: 
“My client will plead not guilty. He is not guilty, 
and he will be vindicated at trial.” Is that a lie 
to the paper’s general readership proscribed by 
the Rule?1 

Dissembling to the Family

Or, your client has just been indicted for a 
serious offense. Severe penalties and certain 
conviction face him. He asks you to meet with 
his wife and family—some close, some not—to 
calm them down, maybe even to secure their 
consent to an onerous bail package to which they 
will necessarily expose themselves financially. 
He asks you to be reassuring that an acquittal 
will eventuate when you know, for sure, that a 
conviction lies at the end of the dark tunnel. Your 
client asks you to tell them virtually the opposite: 
“A very technical case that won’t stand up.” His 
wife, by the way, won’t be satisfied with “I’ll do 
the best I can,” or that “the government has an 
uphill burden.” A false statement in violation of 
the Rule if you go for the gusto, e.g., “They’ll be 
sorry they brought the case,” or “We’ll win this 
case at trial.”2 

Spinning Support Letters

Or, you’re orchestrating a collection of 
supportive letters to a sentencing judge from 
family, friends and colleagues of your client. You 
know that Judge X particularly values a defendant’s 
remorse (or some such character trait). 

You, yourself, have never observed the client to 
exhibit the trait of remorse you seek to strategically 
advance; in fact, he exudes precisely the opposite. 
But, to your astonishment, one isolated letter 
from a well-wisher evinces the client’s remorse 
which, importantly, you view with considerable 
skepticism. If you tell the others planning to write 
on his behalf of his letter and, particularly, the 
fact that Judge X is greatly moved by support 
letters articulating a defendant’s remorse, and 
actually read to them this particular letter, the 
drumbeat you ideally seek will invariably flow 
into the other letters. Haven’t you “white-lied” by 
asking from others precisely what you, yourself, 
don’t believe to be true?

The Client’s Intentions

Or consider this: a prosecutor is quite 
demanding in his guilty plea offer although he 
clearly doesn’t want to go to trial. Perhaps his 
trial schedule is too crowded or he’s actually 
intimidated by your trial skills, even though the 
case against your client is strong. Nonetheless, 
you’ve struck out with the prosecutor in trying 
to negotiate a favorable guilty plea. So you come 
up with the ingenious strategy: “You know I want 
to plea my client out. But he’s a nutcake. He’s 
erratic. I can’t control him. He will simply refuse 
your offer and will reject me in favor of another 
lawyer who’ll tell him, ‘We’re going to trial.’” Truth 
is, he’s not uncontrollable, and pretty much putty 
in your hands. Just a tactic, or a verboten false 
statement?

Misleading the Witness

Of course, lawyers engage in white lies with 
adversaries on the way to the courtroom—trying 
to adjourn a trial because of a supposedly backed-
up lineup of trials, that will likely end in guilty 
pleas, with serious negotiations well underway; 
or “I haven’t been able to review the massive 
discovery due to the pressing nature of other 
matters.”

But what if the white lies invade the courtroom? 
You’ve led the prosecution, maybe even the judge 
without saying so, to believe that you’ve got 
consensual tapes that will destroy the credibility 
of the police detective. But you have no tapes. So, 
when you were directed by the judge to produce 
the tapes before trial at penalty of not being able 
to play them to the jury, you lost nothing in the 
non-production. 

Still, the aura of the tapes abounds when 
you rise to aggressively cross-examine the case 
detective. You have a loose-leaf notebook in 
your hand containing pages resembling tape 
transcripts. And when you cross-examine, you look 
directly at the notebook—your fingers seeming 
to underscore quotes—and you use the specific 
words told to you by your client, the other party 
to the conversations with the detective, implying 
that you’re actually reading from a verbatim 
transcript of a recording. You’ve clearly misled 
the witness to believe that you’re reading from 
his compromising words, memorialized there 
in black and white. A white lie, to wit, a “false 
representation” in violation of the rule, or simply 
the stuff of trial law?3 

Discussion

The truth is the practice of lawyering seems 
to require—indeed actually requires—a certain 

degree of give and take that doesn’t always allow 
for the punctilio of truth. Such give and take is in 
some way the lubricant that makes the system 
work. It is sort of like judges who lock heads 
together to gain a settlement, telling both lawyers 
(or even their clients) in separate ex parte sessions 
that “your case is weak and you’ll likely lose if you 
don’t settle on these terms,” when obviously one 
side’s case is much stronger and the settling judge 
knows it. A lubricant, perhaps simply a statement 
made by one with his fingers crossed. 

Similarly, telling another lawyer that “I don’t 
remember the client you refer to” in order to give 
the client a level of confidentiality; mischievously 
leading the New York Post (God forbid!) to 
believe that your client plans to go to trial in 
order to help delay the inevitable; protecting 
your client from a candid disclosure that he’s 
already “signed up” with a prosecutor, often 
done for his own safety; giving your client’s 
family comfort that things aren’t as bleak as 
they might look, to ease his torment; maximizing, 
for obvious reasons, the strength of sentencing 
submissions; making a prosecutor think that 
he’d better make a more favorable plea offer if 
he really wants a guilty plea; and actually trying 
to elicit truthful testimony from a hostile witness 
by making him believe that you are holding a wild 
card when you’re not—they are things lawyers 
routinely do. They may not be the teachings of 
a Sunday school class on truthfulness, but such 
strategies—rightly or wrongly—are the realities 
of everyday practice. 

It may well be that litigating attorneys—
particularly criminal practitioners, who deny 
engaging in such tactics—prevaricate in their 
denials (albeit likewise not in violation of Rule 
4.1). True also, Abraham Lincoln might turn in his 
grave if he read this. Then again, there are some 
who believe that even he, Honest Abe, may have 
succumbed to the lure of the white lie.4

This article doesn’t purport to justify the 
propriety of lawyers’ conduct in the hypotheticals 
cited above. Rather, it is simply intended to open 
a discussion and raise consciousness. Or maybe, 
simply, to use the phraseology of the day: “It is 
what it is!” 
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1. Cf. In re Goldstein, 60 A.D.3d 14, 20-21 (2d Dept. 2008) (where 
attorney violated former Disciplinary Rule DR 1-102(a)(4) for, among a 
number of violations, writing a Web site article that contained several 
dishonest, false, or misleading of fact about his client’s case, as part of 
a campaign to free his client, who had been imprisoned for contempt. 
For all his actions he was suspended from practice for five years.)

2. Cf. In re Forrest, 265 A.D.2d 12, 13 (1st Dept. 2000) (attorney 
violated former rule DR 7-102(A)(3) by concealing from adversary (and 
court) fact that client had died, attempting to enhance recovery in the 
action; court disagreed with attorney’s contention that his actions 
represented mere “bluffing” and “puffing.” For his conduct he was 
suspended for six months.)

3. Cf. In re Goldstein, 60 A.D. at 22-23 (where attorney violated 
former disciplinary rule DR 1-102(a)(4) for, inter alia, misrepresenting 
in a custody battle that he had a videotape showing that the court-
appointed supervisor fell asleep during a visit; attorney told court 
that the videotape had been “lost”; client eventually produced the 
videotape, which showed that supervisor had not fallen asleep).

4. See John Evangelist Walsh, Moonlight: Abraham Lincoln 
and the Almanac Trial (2000) (arguing Lincoln’s alleged use of 
misleading tactics to succeed in acquitting his murder client—
famously (and for Walsh, falsely) using an almanac to prove that 
the key prosecution witness could not have seen the midnight 
murder under a full moon, because the moon wasn’t full that night).
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Of course, lawyers engage in white 
lies with adversaries on the way to the 
courtroom—trying to adjourn a trial 
because of a supposedly backed-up 
lineup of trials that will likely end in 
guilty pleas; or ‘I haven’t been able to 
review the massive discovery.’ But what 
if the white lies invade the courtroom?


