
M
y late friend, Marty Bergman,1 in his 
airily cynical, but non-judgmental tone, 
used to speak of the criminal lawyer’s 
easy malleability in holding off on the 
vigorous defense of a new client: “The 

check hasn’t cleared. The guy’s not innocent yet!” 
Mr. Bergman never spoke to the case where 

lawyers discharged by the client or “constructively 
abandoned” due to nonpayment become fleetly 
facile at regaining their objectivity when it comes 
to observing the client’s “freshly viewed” conduct 
from afar. He didn’t tell us how easily lawyers 
consider their formerly “innocent” clients as now, 
surprisingly, guilty, or at least likely so.

The real issue in “withdrawing quietly” in this 
context lies in the lawyer’s duty to maintain secrecy—
consummate secrecy—when the relationship is “over,” 
except where there is an ethical or legal obligation 
for the lawyer to come forward with the reason for 
the termination, such as where the client wants the 
lawyer to engage in wrongdoing in his defense or 
himself engaged in a fraud on the tribunal.2

 There is an even bigger issue when the lawyer 
wants out but the client doesn’t want him to leave. 
The judge, not wanting to begin the case with a new 
lawyer from square one, will ask direct questions of 
the lawyer as to his reason, and the pat response, 
“we’re suffering from irreconcilable conflicts,” 
simply will not do.  

Popularized nowadays in the legal culture is 
the “noisy withdrawal”3—a circumstance when a 
lawyer feels, or is, compelled to go public (or to the 
authorities) because his client, typically a public 
corporation, appears to have violated the law.

“Noisy” is one thing. The less popularized “quiet 
withdrawal,”4 on the other hand, is when an attorney 
is uncompromising on his ethical responsibilities 
and chooses the better part of valor by opting to 
go to his grave with the true reason why he and 
his client went their separate ways—irrespective of 
whose decision it was.

Publicity Cases
The “publicity” cases present the most 

compelling examples. In 1994, Howard Weitzman, 
O.J. Simpson’s first lawyer, quickly became O.J.’s 
ex-lawyer—voluntarily or involuntarily. We’ll 
probably never know why. Shortly after Mr. Simpson 
was arrested for the murders of Nicole Brown 
Simpson and Ronald Goldman, Mr. Weitzman 
was unceremoniously replaced—or so it seems—by 
Robert Shapiro, and then ultimately Mr. Shapiro 
along with the “Dream Team.” 

There was much speculation.5 Was it a question 
of legal fees? Did Mr. Weitzman resign because O.J. 
privately admitted to him that he was guilty? Did 
Mr. Weitzman have a conflict? Did O.J. simply fire 
him over his strategy, or something else?  

If Mr. Weitzman was let go because O.J. didn’t 

feel comfortable with him, one can easily understand 
Mr. Weitzman’s statement to the inquiring press—“I 
have decided, because of my personal relationship 
with O.J. Simpson and my many other professional 
commitments, that I can no longer give O.J. the 
attention he both deserves and needs.”6 Probably 
not too many believed that—too busy for the case 
of the decade? But the public will probably never 
know for sure what really happened, unless now 
confined to jail for the next nine years, O.J. tells 
all—and not in the hypothetical way he chose the 
last time around, when he penned his bizarre, “tell-
some” book about the murders: “If I Did It.”7

Famed defense lawyer Ben Brafman, who 
represented Michael Jackson on his Nevada child 
abuse case in 2004 for a period of time before a 
successor took over the case and eventually won 
Mr. Jackson’s acquittal, also chose to take the high 

road of silence even in the face of rumors stemming 
directly from Mr. Jackson’s publicity machine that 
he was terminated by Mr. Jackson (“Based on recent 
developments and discussions with various persons 
in the Jackson camp, it became clear that it would 
be best if Mark [Geragos, Brafman’s co-counsel], 
and I decided to step down. And that’s why we 
elected to do so.”)8 

Mr. Brafman did so, presumably, because to 
explain at the time “why” he was no longer in 
the case, besides alluding to the fact that in a 
high-profile case the lawyer needs control, would 
have been virtually impossible without adversely 
impacting the client. Indeed, as Mr. Brafman told 
this columnist when asked, “from a pure ethical 
position that was really no choice.”9 

Blagojevich’s Attorney
Something different, but not completely so, 

happened more recently in the equally bizarre case 
of former Governor of Illinois, Rod Blagojevich. 
For the first few weeks after Mr. Blagojevich’s arrest 
for allegedly offering to sell everything in Illinois 
besides Michael Jordan jerseys, his well-regarded 
criminal lawyer, Ed Genson, took an aggressive 
stance in support of his “innocent” client.10

That was, at least, until Mr. Genson and Mr. 
Blagojevich parted ways on the eve of the governor’s 
impeachment trial. On Jan. 24, 2009, apparently the 
day after his resignation, Mr. Genson gave a series 
of radio interviews and a nationally televised press 
conference to announce that he was quitting. He 
largely skirted a number of the questions posed to 
him as to why he was withdrawing from the case. 
However, when asked “Why did you pull out of the 
case?” Mr. Genson said: “I never require a client to 
do what I say, but I do require them to at least listen, 
I wish the governor good luck and Godspeed.”11

 Not the worst thing in the world: the lead 
lawyer in the high-profile case in the nation—given 
the spectacle of a governor allegedly offering to 
sell, among other things, the Senate seat of the 
President-elect—who all of a sudden is no longer 
the governor’s attorney, telling the citizenry that 
he pulled the trigger, rather than vice versa. And, 
lest it go unsaid, Mr. Genson did it with grace, 
saying that he was leaving the case to “more capable 
hands”—whether or not Mr. Genson intended that 
particular comment sarcastically.

But lawyers don’t always do it that way, either 
with the appropriate silence of Mr. Weitzman, the 
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high road of Mr. Brafman or the graceful evasion 
of Mr. Genson. Recognizing that no judge would 
have asked Mr. Weitzman or Mr. Genson, in either 
a formal or informal setting, the reasons for their 
respective withdrawals when no indictment was 
yet pending against either (or Mr. Brafman, given 
that a substitute lawyer was prepared to proceed), 
what are the rules of the road—or is it the rules of 
engagement—when a lawyer resigns, or is forced 
to withdraw, from a case?

Duty of Circumspection
We set aside a lawyer’s overarching duty of 

circumspection in dealing with the affairs of a 
client, particularly a client whose conduct is at 
the forefront of every newscast or newspaper.12 To be 
sure, a lawyer should never, even in a mano a mano, 
private encounter with a friend over a drink, disclose 
client confidences. confidentiality, especially in 
such representations, is imperative.13

confidentiality, and the “confidential 
information” that a lawyer must maintain, does 
not only bar disclosing factual or other information 
protected by the attorney-client privilege that a 
client gave during the course of a representation 
before they go their separate ways.14 The “confidential 
information” also extends to information that is 
also “likely to be embarrassing or detrimental to the 
client if disclosed, or information that the client 
has requested be kept confidential.”15

So, if an attorney chooses to resign a criminal 
representation—for example, because the client has 
privately made insensitive racial comments or sexist 
comments unrelated to the case that the attorney 
finds intolerable—the lawyer may not speak to third 
parties about the reason for resigning.

But, suppose a client fires the lawyer or, in 
response to the lawyer’s “quiet withdrawal,” decides 
to say this to a reporter(s): “My lawyer fell asleep 
during meetings and his advice to me was always 
wrong. He was incompetent, and that’s why I let 
him go.” Is the lawyer required to sit there and 
take that? Maybe not. The Rules of Professional 
conduct, 1.6(b)(5) excepting to the lawyer’s duty 
of confidentiality, say this: “A lawyer may reveal…
confidential information…to defend the lawyer… 
against an accusation of wrongful conduct.”

Abner Louima
However, in the fee litigation over the famous 

Abner Louima police brutality case, an Eastern 
District judge went to great lengths to say that in 
the absence of a pending proceeding, judicial or 
otherwise, in which the lawyers would have been 
required to defend themselves and where no such 
proceedings were even contemplated, there was 
no justification for the lawyers to make public 
statements not approved by the client or, if the 
lawyer is already terminated, approved by the 
former client.16

It is noteworthy that in Louima, the replaced 
lawyers tried to justify their public statements on 
the grounds of a supposed need to defend against 
a publicized story that they had been fired because 
of the alleged complicity of one of the lawyers in 
inventing Mr. Louima’s false story that one of the 
police officers involved in the assault on Louima 
told him: “It’s Giuliani time.” Nonetheless, the 
court found improper the lawyer’s “unrestrained” 
public defense by way of leaks about a supposed 

“struggle” among those lawyers who had been 
replaced and were seeking their fees and those 
lawyers who succeeded them.17

Non-Public Cases
To flesh it out, what does an “accusation” in 

terms of the Rules mean—bearing in mind that 
not all of us deal with situations where the client 
is a public figure or his case is in the public domain 
such that the lawyer’s withdrawal from the case, 
voluntary or involuntary, is a matter of public 
interest or discussion? Professor Roy Simon in his 
must-have “Simon’s New York code of Professional 
Responsibility Annotated,” argues that “an 
accusation must be stated either in a pending formal 
proceeding or in connection with a pending formal 
proceeding that the lawyer reasonably anticipates 
will be brought… [A] mere private letter or 
conversation or newspaper column is [no longer] 
sufficient to trigger a lawyer’s right to make a public 
disclosure under the self-defense exception unless 
the letter or conversation includes a threat to file 
a formal complaint against the lawyer.”18

Although admittedly in a separate context, 
Professor Simon’s position is bolstered by the 
New York county Lawyers’ Ass’n Op. 722 (1997), 
where the lawyer in question wished to respond to 
criticism by a client who had told neighbors that 
the attorney was “not representing her interests.” 
There, the client had blamed the lawyer for a 
breakdown in negotiations ruining a potential 
business deal. The opinion held that lawyers were 
only allowed to reveal protected client confidences 
in response to “accusations” of wrongful conduct 
involving “the threat of imminent proceedings,” 
and not merely to negative inferences or gossip 
about the attorney.19 

Similarly, in a separate opinion, where the 
lawyer learned that facts stated by a client 
during a former representation and relied on by 
an administrative agency in a proceeding were 
untrue, the committee held that “[a] n attorney 
who learns that a former client has committed 
fraud on a tribunal may not voluntarily reveal the 
relevant facts to the tribunal if the information is 
protected as a client confidence or secret.”20 

Of course, in addition to responding to 
accusations, a lawyer may reveal a confidence 
in order to establish or collect a fee. The duty to 
maintain confidences is of such import that it has 
been held that in some situations lawyers “should 
seriously consider making these submissions to the 
court in camera with the request that the court 
maintain all relevant information under seal in order 
to avoid excessive and unnecessary disclosure.”21 
Indeed, disciplinary proceedings have been initiated 
where lawyers have revealed or threatened to reveal 
“too much.”22

Conclusion
It may be very painful to button up when you’re 

no longer in the case and the client directly or even 
inferentially bad-mouths you—even if it’s a case not 
generally in the public domain. Still, sometimes 
we need to just grin and bear it. When the client 
is potentially identifiable, the burden is on the 
lawyer to adhere to the confidentiality obligation. 
Lawyers are free to talk about what they do. Some 
often engage in “war stories,” and it is ethically 
permissible to do so. However, a lawyer who, even 

inadvertently, “reveals the identity of a client or 
gives the listener enough information to correctly 
guess the identity of the client, has breached the 
fiduciary duty of confidentiality and violated the 
Rules of Professional conduct, 1.6.”23 

Simply put, it’s important to remember, even if 
excruciating, to keep one’s confidences! It’s a good 
lesson for lawyers—and even non-lawyers.
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