
T
he preachy ethics of academia and a trial 
lawyer’s real world are often at a variance. 
Herein the hard question lies: How does a 
lawyer zealously represent his client when 
it may cause him to break his word and 

undermine his reputation for integrity? 

This is a real case, modified only to protect 
identities. A U.S. resident, born in a remote corner 
of China, faces trial for fraud. The government’s key 
evidence is a taped conversation with a cooperator, 
Stu Lee, also from China. Mr. Lee was sent in to 
“reminisce” with the defendant about a criminal 
incident years earlier. They speak in an obscure 
Chinese dialect. 

The Transcript

The key trial witness will be the translator, Berlit 
Chan, who will admit the transcript into evidence. 
Without the transcript, the jury has no idea what 
the tape says, nor does the judge, the prosecutor 
or the defense attorney (except with his client’s or 
his personal translator’s assistance). Without the 
tape/transcript, there would be no indictment in 
this case—a “one on one” between a defendant 
and a recidivist felon about whom the prosecutor 
had strong prior doubts.

Some time before trial, Mr. Chan, the 
government’s translator, creates a draft transcript 
that is produced to the defense in discovery. 
However, since the tape’s audio quality is poor, the 
draft contains many inaudibles, as the prosecutor 
knows. The prosecutor later has the translator sit 
with Mr. Lee to enhance the transcript by working 
to fill in the blanks with words on which they both 
agree. Assuming the translator’s good faith, with 
the input of Mr. Lee (who is looking for a favorable 
sentence by gaining a conviction for the prosecutor), 
they make many changes. 

The prosecutor looks at the final and draft 
transcripts side-by-side and can barely contain his 
relief at the now more incriminating account. He 
remains naively unsuspicious that the edits were 
largely the product of a cooperator hell-bent on 

securing a conviction for Team USA. On the eve 
of trial, the finalized transcript is turned over to 
the defense.

Translator’s Testimony

At trial, Mr. Lee tells his story through a court 
interpreter. Because of his criminal past, Mr. Lee 
endures hostile cross-examination. Then Mr. Chan, 
the translator, takes the stand. Given the prosecutor’s 
opening to the jury that Mr. Chan’s testimony is 
critical, since he doesn’t suffer from “a past,” they 
listen intently. Mr. Chan’s direct examination is 
flawless. On cross, defense counsel asks first if there 

was a draft transcript that Mr. Chan created and how 
often he met with Mr. Lee to edit the draft into the 
final transcript. “How many changes did you make 
based on the ‘suggestions’ of Mr. Lee?” “Seven.” The 
prosecutor is at the edge of his chair.

Mr. Chan doesn’t know that defense counsel 
is sitting on the “draft” transcript showing 53 
changes, 22 of them significant. She pulls it from 
her briefcase, and heads back to the lectern. Based 
on Mr. Chan’s answer of “seven,” and her careful 
study of the transcripts, defense counsel knows that 
Mr. Chan’s answer is ridiculous, maybe even perjury, 
and Mr. Chan’s credibility is key. 

The prosecutor bolts from his chair and demands 
a sidebar. He emphatically tells the judge that 
defense counsel, when given the draft transcript in 
discovery, for convenience only, signed a stipulation 
that defense counsel couldn’t use the draft for any 
purpose at trial. 

“Oh my gosh. It completely slipped my mind. 
I did sign that stipulation, but had forgotten.”1 
The judge rolls his eyes: “Alright, fine. Next set of 
questions.” But defense counsel, inflamed, won’t drop 
it: “I can’t let this go. There were 52 changes. [Mr.] 
Chan testified that there were only seven. Doesn’t 
Brady [v. Maryland]2 kick in at some point?” The 
judge proposes lunch to consider it.

The Prosecutor’s Threat

After the judge and jury exit, the prosecutor 
privately fumes at counsel: “What do you think 
you’re doing? I’ve always thought you were 
honorable, and so have my colleagues. But if you 
go down this road, we’re through. I will make your 
actions known around my office, pronto!” 

What now? Both the defense attorney and the 
prosecutor realize that Mr. Chan has made a—let’s 
call it—an “inaccurate,” statement that goes to the 
heart of credibility. After lunch, the judge rules: “Too 
bad, counsel. You and your client are bound by the 
stipulation you signed. Its purpose was to avoid the 
Pandora’s Box you just opened, even though you say 
you acted in good faith. I’m blocking those questions. 
You want to make a record, fine. But that’s it.”

Defense counsel, partly relieved by the judge’s 
ruling that obviates her dilemma, begins her formal 
proffer at sidebar to “protect” the appellate record. 
But when the judge hears of the many disparities in 
the transcripts and how much more incriminating the 
final is given Mr. Lee’s edits—he does an about face, 
sua sponte: “I’m letting you out of the stipulation, 
if you want to be let out. This is too serious. The 
discrepancy the testimony and the transcripts are 
extremely troubling. Counselor, the stipulation is 
null and void, if you want out. I’m not sure myself 
what you should do, or what I would do if I were 
you. You certainly gave your word.” 

As the attorneys leave the bench to return to their 
tables, the prosecutor looks directly at his opponent 
and mutters: “Remember what I said; you have other 
clients. You signed the stipulation. You’re no babe 
in the woods.” Counsel explains, through a defense 
translator, to his client that the judge reversed his 
ruling in their favor. The kind of client that a lawyer 
usually relishes, the defendant simply says: “My fate 
is in your hands. You’re my lawyer and I trust you. 
Decide what’s best.” Great!

What Should Counsel Do?

What’s best for this client is easy: Tear up the 
stipulation. This client doesn’t need the prosecutor’s 
good opinion of him, except maybe for sentence 
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It is not clear, when one looks into 
the dark night of his soul, that “one’s 
word” at the bar isn’t worth too 
much to simply put it to the side if 
the discrepancy does not go directly 
to guilt or innocence.



guideline calculations, and it won’t matter much 
here. So the issue isn’t this client. It’s all the rest 
that are represented by this attorney on the tarmac 
waiting for a resolution of their cases, or future 
clients that may someday retain her. She will likely 
be treated as a pariah by this prosecution office, if 
this prosecutor has his way. Word may also filter 
out to other prosecution offices and the attorney’s 
practice will take the hit. 

Clearly, the defense attorney has been 
“threatened.” To complain “upstairs” at the 
prosecutor’s office, even if received well by the 
top brass, will likely have unending repercussions. 
Whether this prosecutor is popular or unpopular 
in his office, his colleagues won’t appreciate that 
a complaint was made about him, even if they 
sympathize.

A fair assessment of both the defense attorney and 
prosecutor’s conduct depends, in part, on whether 
the defense attorney acted in good faith from the 
outset, i.e., whether she “forgot” the stipulation 
when she questioned Mr. Chan about the draft. Once 
released from her stipulation, what should she have 
done faced with the threat by the prosecutor?

The reflexive response of most attorneys sitting 
at a bull session would be, “the hell with my next 
case or reputation—when I’m on trial I have only 
one client in all the world and I’m his only potential 
source of salvation.” Or, “If I don’t use the draft, 
I deny my guy the zealousness he deserves.” It’s 
easy to preach zealousness; not so easy to forget 
about tomorrow, and one’s career. And wasn’t it 
the prosecutor’s Brady duty to come forward with 
the edits before trial? 

Expert Views

Three distinguished attorneys, from different 
corners of the legal world, have spoken on the 
issue for this column. Professor Bruce Green, Louis 
Stein, professor of Professional Responsibility at 
Fordham Law School and former assistant U.S. 
attorney in the Southern District, remarked:

This story is about two lawyers behaving 
badly. The defense was entitled to discovery 
of the prior transcript, even if it were not 
Brady material, pursuant to Disciplinary 
Rule 7-103(B) (‘evidence, known to the 
prosecutor…that tends to negate the guilt 
of the accused’). It was likely unethical, if 
not unconstitutional, for the prosecutor to 
condition the transcript’s disclosure on the 
defense’s ambiguous agreement not to ‘use 
it,’ and incompetent for the defense lawyer 
to make such an agreement, which created a 
conflict between his contractual obligation to 
avoid its ‘use’ and his duty to defend the client 
competently. As for the prosecutor’s conduct, 
he himself should have corrected Mr. Chan’s 
testimony, and was offensive in the extreme in 
threatening counsel over use of the transcript 
in these circumstances. As to the defense 
lawyer’s response at this point, that’s easy: His 
duty of zealous advocacy requires him to use 
the transcript in cross-examination for all it is 
worth, notwithstanding potential professional 
consequences to himself. If defense counsel 
honors the stipulation, his client, if convicted, 

can seek a new trial on the basis of the lawyer’s 
conflict of interest. 

New York County Chief Assistant District 
Attorney, Daniel J. Castleman, whose office did 
not prosecute the case discussed, weighed in:

I agree that neither attorney has brought honor 
and distinction to their respective roles.

First, it is hard to credit the defense attorney’s 
assertion that she simply ‘forgot’ about the 
stipulation. After all, it’s her job to carefully 
scrutinize any transcript supplied by the 
prosecution—especially in a case where 
the translation is so important. A corrected 
transcript containing so many discrepancies 
should have set off alarm bells that should 
have served to ‘remind’ her about the 
stipulation. even if she was bound by the 
stipulation, she could always have engaged 
her own translator to attack the prosecutor’s 
transcript and, through cross-examination 
of the cooperator, highlighted his role in 
preparing the prosecutor’s version—none of 
which would have violated her agreement. 

As for the prosecutor, the ‘corrected’ 
transcript containing so many discrepancies 
from the first draft should also have set off 
alarm bells. Only an imprudent (or perhaps, 
inexperienced) prosecutor would threaten his 
adversary. The prosecutor needs to maintain 
his reputation as much as the defense attorney, 
and perhaps much more. While the defense 
attorney must always serve a client’s interests, 
a prosecutor need always maintain the trust 
of adversaries and should realize that no one 
case is worth jeopardizing one’s standing in 
the courthouse. 
Laura A. Brevetti, a former state and federal 

prosecutor and high-profile criminal defense lawyer, 
soon to join Kirkpatrick & Lockhart Gates, offers 
this: 

Defense attorneys sign these stipulations 
under compulsion in exchange for the help 
these transcripts provide in preparing the 
defense and in reliance on the prosecutor’s 
good faith. Good faith was absent here. The 
prosecutor conveniently avoided probing 
the quantitative and qualitative differences 
between the drafts and the one used at trial 

and sat there mute during [Mr.] Chan’s cross. 
The transcript, no longer just an aid, became 
the key evidence against the defendant. Since 
the prosecutor failed to come forward, the 
defense had a duty to expose the witness and 
his work as tainted, biased, and inherently 
unreliable. Threats by prosecutors such as the 
one here are, thankfully rare, but not unheard 
of. They give a defense attorney sleepless 
nights, but ultimately should not deter her 
from pursuing what is right for the client. If 
the prosecutor persists, perhaps after trial, 
counsel should discuss it with colleagues as 
it would be helpful to alert the attention of 
the defense bar as a whole.
At day’s end, there is no “right” answer in how 

to handle this dilemma. And while the remarks 
of each of the commentators seem correct, it is 
not altogether clear, when one looks into the dark 
night of his soul, that “one’s word” at the bar isn’t 
worth too much to simply put it to the side if the 
testimonial discrepancy does not necessarily go 
directly to guilt or innocence. 

Ms. Brevetti is correct: we operate in a business 
of sleepless nights. 

Notably, the defense lawyer in the fact pattern, 
who remains nameless but is not the author, “self 
reported” to this column the scenario he/she 
faced some time ago. In fact, he/she, after a rapid 
introspective debate, did not use the draft to cross-
examine the translator. Fortunately, for this lawyer, 
the client was acquitted. 

Many lawyers would simply chalk it up to “an 
experience.” Fine lawyers, however, always second-
guess themselves and their trial tactics—win or 
lose!
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1. A prototype stipulation that has been used in some 
prosecution offices provides, in pertinent part, that draft 
transcripts “are being provided for the convenience of the 
defendants and defense counsel, and they will be used only for 
the purposes of bail proceedings and trial preparation and for 
no other purpose” and not “at any proceeding to conduct cross-
examination of any witness or to impeach or call into question 
the accuracy of any final transcript.” A similar stipulation was at 
issue in this case.

2. 373 U.S. 83 (1963).
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Good faith was absent. The prosecu-
tor avoided probing the…differenc-
es between the drafts and the one 
used at trial and sat there mute dur-
ing [Mr.] Chan’s cross. The transcript, 
no longer just an aid, became key 
evidence. Since the prosecutor failed 
to come forward, the defense had a 
duty to expose the witness and his 
work as inherently unreliable. 
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