
S
ome prosecutors get skewered for trying 
too hard to win, as evidenced by the at-
tack on the admittedly egregious conduct 
of the prosecutor in the Duke University 
lacrosse team case (for which he was dis-

barred), and the allegedly overzealous charging of 
black teenagers in the Jena Six case. At the other 
extreme, consider the attacks on the prosecutor 
in the Sean Bell case for not trying hard enough 
to win, whereby media and so-called trial experts 
have characterized his effort as “incompetent,” 
filled with “blunders” and resembling “the gang 
that couldn’t prosecute straight.”

We are in no position to opine on the question 
of guilt or the judge’s verdict, not having attended 
the trial. But blaming the acquittal of three police 
officers for killing Sean Bell on Nov. 26, 2006, 
outside Club Kalua in Queens, N.Y., on prosecuto-
rial ineptness is misdirected. It ignores crucial con-
siderations that no fair-minded prosecutor could 
avoid. This was a trial before a judge without a jury, 
meaning that prosecutorial tactics like sympathy for 
the victim and bias against the accused would play 
no part; the only issue was whether the defendants 
were justified in using deadly force. The defendants 
were police officers accused of acts committed 
within the scope of their official duties, in sharp 
contrast to prosecutions of police for stealing drugs 
(the French Connection) or sadistically torturing a 
suspect (Abner Louima). Also, the factual context 
was almost impossible to recreate. The prosecutor 
attempted to tell the story of an event that hap-

pened so fast, late at night, and with such widely 
differing perceptions, that no fact-finder could learn 
the ultimate truth. The only certain fact was that 
the police fired 50 bullets. But why?

Finally, the critics frankly misunderstand, or 
ignore, the proper role of a prosecutor. They seem 
to insinuate that if a prosecutor doesn’t seek at all 
costs to win, sometimes by bending the rules, then 
the prosecutor is a failure. But as we know, a prose-
cutor’s legal and ethical duty is not only to win, but 
to win while also serving the cause of justice. 

For example, some critics suggest that the pros-
ecutor did not “prep” his witnesses enough. Do they 
mean that he should have “coached” his witnesses 

as to what to say? To be 
sure, several of the pros-
ecution witnesses, as Jus-
tice Arthur Cooperman 
noted in his verdict, gave 
inconsistent statements, 
and contradicted ear-
lier statements. But this 
is hardly unusual when 
witnesses are recollecting 
such a wildly kaleido-
scopic event. Moreover, 

several critics ridiculed the prosecutor’s decision 
to introduce the defendants’ grand jury testimony, 
suggesting that this tactic allowed the defendants 
to get their story across without having to be cross-
examined. But for the prosecutor, there was no as-
surance that these defendants would have testified. 
And he had their recorded accounts, containing 
internal contradictions and discrepancies, which 
was used to bolster the prosecution’s theory of ex-
cessive and unjustified force.

It may be that when the case is examined 
dispassionately, a thoughtful judgment may be 
reached that it should never have been brought—a 
position easy for observers/commentators uncon-
nected to the case to reach, but virtually impos-

sible for an elected district attorney serving a 
constituency that has sometimes been victimized 
by police overreaching. Remember that the mayor 
publicly challenged the police conduct the very day 
the tragedy occurred. And not to indict would have 
immediately raised the spectre of favoritism to the 
police department.

At trial, the prosecution’s burden was daunt-
ing—to prove beyond a reasonable doubt that the 
defendants did not reasonably believe that they 
faced an imminent threat of gun violence, and the 
potential of a drive-by shooting, and that they had 
to use deadly force to protect themselves and others 
from violence. But from day one, Queens District 
Attorney Richard Brown, a distinguished prosecu-
tor and former appellate judge, also faced pressure 
from the city administration and community to 
bring charges. It was a decision that he should not 
have been faced with, especially when he could 
hardly avoid looking over his shoulder.

Indeed, given the close, institutional relation-
ship between prosecutors and police—noted more 
than 30 years ago by the Knapp Commission and 
leading to the creation of the special prosecutor’s 
office—no local, elected prosecutor should be 
charged with prosecuting police lawlessness. Only 
an independent, special prosecutor can put pub-
lic pressures and institutional loyalties aside and 
analyze a police case objectively. And whatever 
that decision, it would not likely be as vulnerable 
to attack by second-guessers for incompetence  
or malevolence.

Daily upDates on www.nlj.com The weekly Newspaper for The legal professioN        monDay, june 2, 2008

Bennett L. Gershman is a professor at Pace Law School 
and the author of Prosecutorial Misconduct. Joel 
Cohen is a partner at Stroock & Stroock & Lavan in 
New York and an adjunct professor of professional 
responsibility at Fordham University School of Law. 
Both are former assistant special prosecutors in  
New York.

opinion
n bell shooting prosecution

Critics are mistaken
By Bennett L. Gershman & Joel Cohen special to the nlj

At trial, 
the ADA’s 
burden was 
daunting.

Reprinted with permission from the June 2, 2008 edition 
of The NATIONAL LAW JOURNAL. © 2008 ALM 
Properties, Inc. All rights reserved. Further duplication 
without permission is prohibited. For information, con-
tact 212.545.6111 or cms@alm.com. #005-06-08-0008

nlj




