
I
n New York, co-op and condominium 
board members have historically been 
afforded broad protection from per-
sonal liability in connection with per-
forming their board duties.1 Nonethe-

less, board members, who are typically 
unpaid volunteers, have understand-
able concerns regarding the prospect 
of becoming defendants in a litigation 
and personally liable for resulting dam-
ages, which may deter board service by 
qualified individuals.

When the Appellate Division, First 
Department, issued its 2012 decision in 
Fletcher v. Dakota,2 it sent a shock wave 
through the co-op and condominium com-
munity. At that time, many viewed the 
Fletcher decision as an alarming threat 
to protection from personal liability for 
board members and a marked departure 
from prior case law. Two years after 
Fletcher, this column analyzes whether 
Fletcher has had the feared impact and 
is appropriately viewed as a departure 
from prior case law. This column also 
reviews recent case law and attempts 
to clarify the somewhat murky state 
of the law regarding personal liability 
of board members. Lastly, we provide 
recommendations for co-op and con-
dominium boards, their members and 
managers for protecting board mem-
bers from personal liability, includ-
ing adoption of broad indemnification 
provisions and purchasing appropriate 
liability insurance.

‘Fletcher v. Dakota’

In Fletcher, an African-American co-op 
apartment owner claimed that the co-op 
and two board members racially discrimi-
nated against him by denying his applica-
tion to purchase the apartment adjacent  
to the one he already owned and com-
bine them, allegedly in retaliation 
for his defense of the rights of minor-
ity and Jewish apartment owners and 
prospective purchasers.

The court sustained several of the 
claims challenged by the directors’ pre-
answer motion to dismiss. In doing so, 
the court determined to clear up any 
confusion arising out of its 2006 deci-
sion in Pelton v. Park Ave. Condominium.3 
The Fletcher court expressly declined to 
follow Pelton and enunciated a distinc-
tion between claims based on a board 
member’s: (i) participation in a co-op’s 
breach of contract, and (ii) participation 
in a co-op’s tort. The Fletcher court held 
that it would be atypical for the former to 
give rise to personal liability; that would 
require conduct separate and apart from 
actions taken as members of the board. 
However, as to torts, board member par-
ticipation in the co-op’s actions would be 
sufficient to sustain a pleading alleging 
their personal liability and no indepen-

dent conduct would be required. 
The court reasoned that a board mem-

ber acting in good faith is protected from 
personal liability under the “business 
judgment rule” for claims that a co-
op breached a contractual obligation. 
However, a board member may not be 
protected from liability for a co-op’s tor-
tious actions, because such actions may 
involve arbitrary, malicious and capri-
cious decision-making—none of which 
are protected under the business judg-
ment rule. Accordingly, the Fletcher court 
sustained certain discrimination and 
defamation claims against the defendant 
board members because they alleged par-
ticipation in the co-op’s tortious conduct. 
However, perhaps incongruously, Fletch-
er’s claim that a director had tortiously 
interfered with Fletcher’s potential con-
tract with a third party was dismissed 
because, while sounding in tort, it was 
more akin to a breach of contract claim 
and there were no allegations that the 
director acted in bad faith or indepen-
dent of his role as a board member.

‘Pelton’

As noted above, the Fletcher court 
sought to clarify its holding in Pelton, 
issued six years earlier. Pelton involved 
a post-discovery summary judgment 
motion where the First Department ruled 
in favor of the defendant condominium 
board members accused of discrimina-
tion for allegedly not providing a dis-
abled apartment owner with a reasonable 
accommodation to access building com-
mon areas. The court held that (i) the 
board members were protected under 
the business judgment rule, and (ii) 
plaintiff failed to allege and substanti-
ate independent tortious conduct by the 
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board members. The Pelton court did not 
distinguish between tort and contract 
claims, holding that independent tortious 
conduct by board members was required 
in order to impose liability on them 
and in the absence of evidence of the 
same, the claims against board members 
were dismissed.

Fletcher expressly declined to follow 
this rule, reasoning that in Pelton, the 
First Department had misapplied the 
New York Court of Appeals’ holding in 
Murtha v. Yonkers Child Care Association.4 
Murtha held that corporate officers are 
immune from liability for inducing a 
breach of contract between the corpo-
ration and a third party if they acted in 
good faith and without engaging in inde-
pendent torts or predatory acts. Pelton, 
however, applied Murtha—a breach of 
contract case—to discrimination claims, 
thus extending the board member shield 
from personal liability beyond the bound-
aries established by general corporate 
law. As the Fletcher court noted, it is 
settled law that corporate directors  
may be liable for a corporation’s tort if 
they participate, approve or ratify the 
tortious corporate action.5

Further, the Fletcher court found that 
the Court of Appeals did not intend to 
afford board members protection from 
tort liability, based on its analysis of Mat-
ter of Levandusky v. One Fifth Ave. Apt. 
Corp.6 and 40 W. 67th St. v. Pullman7—
both of which apply to co-ops and con-
dominiums the “business judgment rule” 
applicable to boards of business corpo-
rations. Indeed, the Levandusky court 
cautioned that such broad protection 
could breed abuse. 

In Pullman, the court reaffirmed its cau-
tion, holding that arbitrary and malicious 
decision-making, favoritism and discrimi-
nation are incompatible with good faith 
and the exercise of honest judgment, 
both of which are required by Levandusky 
for protection under the business judg-
ment rule. Thus, the Fletcher court held 
that discrimination and retaliatory con-
duct have never been protected under 
the business judgment rule and when 
directors engage in such conduct by the 
co-op, there is no safe harbor for them.

It is important to note that Fletcher, 
which ruled on a pre-answer motion 
to dismiss, only declined to follow the 
“pleading rule” articulated in Pelton—i.e., 

whether the allegations of a complaint 
are sufficient to state a claim against and 
survive a pre-answer motion to dismiss 
by board members. However, the Pelton 
court did not rule on the bare pleadings, 
but found that the record as a whole —
after discovery—was replete with con-
sistent evidence that Dean Pelton had 
not been discriminated against by board 
members, who had acted on the advice of 
their architect and counsel and satisfied 
the business judgment rule’s requirement 
of taking action in good faith and in the 
exercise of honest judgment in the lawful 
and legitimate furtherance of the condo-
minium’s purpose. Thus, the dispositive 
outcome in Pelton, which ruled in favor 
of the board members, would not likely 
change under Fletcher. 

This should provide some reassur-
ance to prospective board members 
concerned with personal liability. Fur-
thermore, board members continue to 
carry no risk of personal liability, even at 
the pleading stage of a litigation, if they 
did not participate in, approve or ratify 
the co-op or condominium’s tortious con-
duct. So long as a board member acts in 
good faith and does not participate in 
arbitrary, malicious or discriminatory 
decision-making, that board member 
is ultimately protected from personal 
liability and Fletcher does not hold or 
require otherwise.

Recent Case Law

Fletcher did not ignite the parade of 
horribles that many had predicted would 
follow, as courts generally continue to 
rule in favor of protecting director/board 
members from personal liability. For 
example, in 2013, in Hixon v. 12-14 East 
64th Owners Corp.,8 the First Department 
dismissed all claims against the direc-
tors, which ranged from failure to repair 
water damage to termination of plaintiff’s 

lease, holding that such claims were not 
actionable against the directors because 
they stemmed solely from the co-op’s 
alleged breach of the proprietary lease, 
a contract claim, and no tortious acts 
by the directors were alleged. 

In Paloma v. 175th St. Realty Corp.,9 
claims based on the co-op’s prolonged 
failure to repair a staircase were summar-
ily dismissed against the defendant direc-
tors because independent conduct was 
required to hold them personally liable 
for participation in the co-op’s alleged 
breach of its contractual repair obliga-
tions, and there was no evidence that the 
directors participated in any independent 
misfeasance or nonfeasance constituting 
an affirmative tortious act. 

However, where the nature of the claim 
is clearly a tort, courts have refused to 
dismiss claims against directors. Thus, 
in the 2013 First Department decision in 
Kleinerman v. 245 East 87 Tenants Corp.10 
the directors were denied summary judg-
ment where the co-op allegedly condoned 
the building superintendent’s solicitation 
of kickbacks and retaliated against the 
whistleblower apartment owners. Consis-
tent with Fletcher, a tortious act separate 
and apart from the co-op’s conduct was 
not required to sustain plaintiffs’ claim 
against the directors.

The somewhat murky aftermath of 
Fletcher becomes apparent not from 
the legal distinction it drew between the 
realms of contracts and torts, but rather 
in its lack of direction for determining 
which cases should be appropriated 
within the unshielded confines of “tort” 
cases. For example, Fletcher itself did not 
apply to a “tortious interference with con-
tract” claim its articulated standard for 
tort claims; the Fletcher court dismissed 
the claim and defended its determination 
based upon the essentially “contract-like” 
nature of the tort claim. However, recent 
cases have shown that a “contract-like” 
nature may not be the deciding factor in 
determining board member protection. 

In 2014, the First Department in Goch-
berg v. Sovereign Apartments11 reversed 
the lower court’s grant of the defendant 
directors’ motion to dismiss a “tortious 
interference with contract” claim even 
though no independent director action 
was alleged. There, the directors alleged-
ly interfered with plaintiff’s contract with 
a third party by surreptitiously inducing 
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a third party to send to the board, rather 
than to the plaintiff directly, certain test 
results relating to an alleged mold condi-
tion in plaintiff’s apartment. 

Instead of engaging in an analysis of 
the nature of the claim, the court found 
that the directors acted outside the 
scope of their intended duties as board 
members. This analysis appears to flow 
from a concern for deterring the bad faith 
and malicious conduct condemned under 
Levandusky, rather than a focus on the 
contractual versus tortious nature of the 
claim itself. Since its interpretation of 
Levandusky drove, in part, the Fletcher 
court’s decision, perhaps the shield cre-
ated by the business judgment rule—
rather than a categorical line between 
contracts and torts—will shape the law 
going forward. 

Indemnification, Insurance

Business Corporation Law (BCL) sec-
tions 721-723 permit co-ops, most of 
which are organized under the BCL, to 
indemnify board members or officers 
who, by reason of board service, are 
sued in a civil or criminal proceeding.12 
The New York Condominium Act permits 
condominiums to do likewise.13

Board members and officers can and 
should be indemnified against judgments, 
fines, amounts paid in settlement and 
reasonable expenses, including attor-
ney fees, if they acted in good faith, for 
a purpose they reasonably believed to 
be in the co-op’s or condominium’s best 
interests and, in criminal proceedings, 
had no reasonable cause to believe their 
conduct was unlawful. Indemnification 
provisions can and should also require 
the co-op or condominium to advance 
defense costs.14 Indemnification provi-
sions are typically found in bylaws, but 
may also be in a co-op’s certificate of 
incorporation. BCL §402(b) permits co-
ops to include in their certificates of 
incorporation a provision eliminating 
personal liability of directors to the co-
op and its shareholders for damages for 
breach of a duty owed to them.15

Directors and Officers Liability Insur-
ance (D&O insurance) is critical in 
protecting boards, their members and 
officers and co-op and condominium 
entities from liability for defense costs 
and damage or liability awards for claims 
related to board service. However, New 

York law prohibits, as against public 
policy, insurance and indemnification 
from covering personal liability of board 
members for willful and intentional acts 
and punitive damage awards. In addi-
tion, neither indemnification nor D&O 
insurance can protect board members 
from personal liability for criminal 
acts, including criminal sanctions that 
are penalties for non-compliance with 
housing-related laws that apply to co-ops 
and condominiums.16

Recommendations

Although Fletcher made clear that 
board members may be held personally 
accountable for certain of their actions, 
this has always been the case. Courts 
have long held that arbitrary, malicious 
or discriminatory decision-making will 
not be tolerated. Fletcher did not create 
unfettered liability for board members; 
it simply made clear that the history of 
general corporate law and its applica-
tion to co-ops and condominiums does 
not support the creation of a shield for 
board members participating in a co-op’s 
or condominium’s tortious conduct. The 
only shield provided to board members 
stems from the business judgment rule, 
which protects directors acting in good 
faith with honest judgment in the dis-
charge of their duties.

Perhaps the most important tenet for 
board members to be mindful of is that 
personal liability for corporate torts or 
discrimination requires participation 
or affirmative action—such as direct-
ing, controlling, approving or ratifying 
the decision that led to the plaintiff’s 
injury. Board members will only be held 

accountable for their own actions. Fletch-
er did not create joint and several liability 
amongst directors and their boards, but 
rather required misfeasance or malfea-
sance from each charged director.

While co-ops and condominiums can-
not prevent board members and officers 
from being sued, they can take steps to 
maximize their protection from personal 
liability. Boards should review their arti-
cles of incorporation and bylaws. If they 
do not contain an exculpation from per-
sonal liability and broad indemnification 
to the fullest extent permitted by law for 
board members and officers, they should 
be amended to so provide in the manner 
required by applicable law. D&O insur-
ance, broad in coverage and adequate 
in amount, should be purchased. While 
neither indemnification nor D&O insur-
ance can fully protect board members 
from personal liability, they represent 
the best effort that co-ops and condo-
miniums can make.
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‘Fletcher’ did not create unfet-
tered liability for board mem-
bers; it simply made clear that 
the history of general corporate 
law and its application to co-
ops and condominiums does 
not support the creation of a 
shield for board members par-
ticipating in a co-op’s or condo-
minium’s tortious conduct.


