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By  Joel Cohen 

Most prosecutors believe that a defendant who has been convicted is guilty and that defense 
counsel does little more than look for loopholes and technicalities to get their (guilty) client off, 
or at least, the best deal possible. I certainly did! And, typically, prosecutors proceed with this 
professional mind-set in good faith. The rules of professional conduct don't require otherwise. 
Maybe. 

Rules of Professional Conduct 

Let's look at Rule 3.8 of New York's Rules of Professional Conduct.1 A prosecutor cannot 
institute or maintain a criminal charge if he "knows or it is obvious" that it is not supported by 
probable cause.2 But what happens when the charges were brought in good faith and the 
defendant is convicted, yet new evidence (or, possibly, a new mind-set) sheds a different light? 

A 2012 amendment to Rule 3.8 comes into play: if a prosecutor "knows of new, credible, and 
material evidence creating a reasonable likelihood that a convicted defendant did not commit 
the offense for which the defendant was convicted, the prosecutor shall within a reasonable 
time" disclose that evidence to the court and to the defendant.3 He must also make a 
reasonable effort to further investigate whether the conviction should be set aside.4 And, if he 
knows by clear and convincing evidence that the defendant did not commit the crime, the 
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prosecutor "shall seek a remedy consistent with justice, applicable law, and the circumstances 
of the case."5 

Although it took New York until 2012 to adopt this rule, it is consistent with the U.S. Supreme 
Court's pronouncement, made in 1935, that a prosecutor has a duty to see that "justice shall be 
done."6 Or, put another way, there is a difference between the "Department of Prosecutions 
and the Department of Justice."7 

So here is the question: Does the rule go far enough to require (yes, require) prosecutors to do 
justice? Or, rather, what is a prosecutor's responsibility after a defendant has been convicted 
and sentenced? 

Case in Point 

Pending in the Southern District of New York before Judge Alvin K. Hellerstein, is a petition for a 
writ of error coram nobis8—an ancient common law remedy generally to "correct errors of 
fact" and used to "achieve justice" even after appeals have expired and perhaps long after all 
other remedies have been exhausted.9 

The petitioner: a woman caught up in the "Red Scare" of the 1950s who, through a great act of 
public service and pro bono representation for her individually, is represented by Baker Botts in 
her quest to finally clear her name. Miriam Moskowitz, now 98 years old, is, for obvious 
reasons, the only living person in the world who knows whether she participated in a 
conspiracy to obstruct justice with her codefendant (and then "boyfriend") Abe Brothman 
(which she has maintained unswervingly since 1950 that she did not). She was not charged with 
espionage, or treason, or "subversive" activities; her alleged crime was to conspire with 
Brothman and the one witness who testified against her (Harry Gold, who himself was 
sentenced to 30 years, likely having avoided the death penalty by cooperating with the 
prosecutors),10 to lie to the grand jury about their Soviet-related activities.11 

And let's look at the dramatis personae: She was prosecuted by U.S. Attorney Irving Saypol and 
his young acolyte, the now infamous Roy M. Cohn. The judge: none other than Irving R. 
Kaufman. Does the cast sound familiar? As Cohn disclosed (announced, even), the 
Brothman/Moskowitz prosecution was a dry-run, a dress rehearsal to the career-making trial of 
Julius and Ethel Rosenberg.12 

To set the historic background—the jury pool had to have been inundated by the tabloids and 
the mainstream press with story after story about the Red Menace, the fear that communism 
would rise up (violently) and swallow all we hold dear. With the hysteria of the day, the jury 
heard Gold testify that Moskowitz was present when he and Brothman agreed to "keep their 



 

stories straight" when talking to the FBI, which was investigating whether Gold and Brothman 
were selling secrets to the Russians. Parenthetically, Moskowitz, who had the same lawyer as 
Brothman, felt she couldn't testify because she was afraid she would have had to reveal her 
affair with Brothman, a married man (remember, this is 1950!)13 

Seemingly, her conviction and sentence to two years in prison proceeded uneventfully. Except 
for one thing: it has since been discovered that Gold had given dramatically different accounts 
of interactions with Moskowitz to the FBI, as memorialized in their official reports, portions of 
which were read to the grand jury. In them, Gold stated that Moskowitz was never part of the 
conversations where Gold and Brothman agreed to lie. Indeed, the FBI reports state that Gold 
"recalls telling Brothman practically nothing in Moskowitz' presence" and that Gold and 
Brothman spoke only when "Moskowitz had gone out for coffee or something." Indeed, Gold 
admitted he "never discussed his espionage activity in [Moskowitz's] presence if he could avoid 
it, as he distrusted her because of her violent temper."14 

In a pre-Brady15 and pre-Jencks Act16 world—in which exculpatory evidence and prior 
statements, respectively, must be turned over to the defense, this information, including the 
grand jury testimony itself, was never turned over to the defense. But, in 2008, upon the 
application of historical, research and educational institutions, Hellerstein ordered that the 
grand jury testimony and other documents be released as they were of "substantial historical 
importance."17 

Saypol and Cohn obviously knew that Gold had told the FBI something dramatically different 
than what the jury heard at trial, at least on direct, and that his grand jury testimony was, at 
best, inconsistent and confused—in part, evidenced by the fact that he admitted to certain 
falsities in his FBI interviews.18 So now, in the face of the undeniable fact that Gold told 
irreconcilable stories, what is the obligation of a prosecutor? Whether Gold was telling the 
truth in interviews or at trial—it makes no difference. 

Moskowitz's counsel, William W. Kleinman—even though he represented Moskowitz with one 
hand tied behind his back, given that he also represented Brothman, whose alleged wrongdoing 
may indeed have been real—would have had a field day at trial had he been armed with the 
inconsistent statements. Even without the dictates of Brady, Jencks, or Rule 3.8, the 1950 
prosecution team did not acquit its responsibility—as the Berger court articulated it—to do 
justice.19 

Under these extraordinary circumstances, it remains to be seen whether the government will 
affirmatively move to dismiss the conviction—and not claim, for example: (1) that the law may 
not have required the turnover of documents and testimony at the time the trial took place, 
however exculpatory; (2) that Moskowitz waited way too long until everyone else, including 



 

Gold, had died; (3) that she doesn't really suffer tangible harm, given her age; or (4) that she 
can seek clemency, by way of pardon, as the proper remedy under the circumstances. (After all, 
Tokyo Rose, whom Moskowitz met in prison, was granted a full pardon by President Gerald 
Ford for alleged World War II crimes!)20 

Prosecutorial Fairness 

There is important precedent for a prosecution office taking the bull by the horns and 
affirmatively seeking to right an injustice of which it was the instrumentality. 

In another Cold War-era case, Mesarosh v. U.S.,21 the petitioners were convicted of violating 
the Smith Act.22 After conviction, the solicitor general learned that a key government witness (a 
paid informer) had testified differently in other jurisdictions. The government, cognizant of its 
obligations to "do justice," moved to remand for a hearing as to whether this witness had given 
truthful testimony at trial, conceding that if the testimony was not truthful, the convictions 
could not stand as to two of the petitioners. While commending the solicitor general for 
promptly bringing the matter to its attention, the court remanded for a new trial, reminding us 
that: "[t]he government of [a] strong and free nation does not need convictions based on such 
testimony."23 

Most recently, in what can only be described as an unusual request, Judge John Gleeson, sitting 
in the Eastern District of New York, strongly encouraged the U.S. attorney to reconsider the 
charges against a man who, because of the then-required stacking rules, Gleeson sentenced, in 
1995, to 57 years for three carjackings.24 As Francois Holloway had served 20 years, during 
which time his disciplinary record was "extraordinary" (the government's word),25 the 
government—albeit after a (strong) nudge from Gleeson—took the steps that Rule 3.8, and the 
very concept of justice itself, contemplates: It reviewed the decades-old files, considered the 
defendant's behavior while in jail and spoke to the victims, all of whom said that, after 20 years, 
Holloway deserved another chance.26 

Gleeson allowed the government to vacate two of the three convictions,27 and Holloway has 
now been essentially resentenced to "time served." In doing so, and applauding the U.S. 
attorney, he reminds us that, even where all appeals and collateral attacks have been 
exhausted, "a prosecutor can do justice by the simple act of going into court and agreeing that 
justice should be done."28 

When Defendants Seek Relief 

In a case remarkably similar to Moskowitz (indeed, one wonders if the Moskowitz petition 
would have been filed but for this case), Judge I. Leo Glasser granted a writ of error coram nobis 



 

to Irene Santiago, an administrative assistant to two stockbrokers who permitted third parties 
to surreptitiously listen in on internal communications about stock analysis, who then used the 
information to their financial benefit ("front running.")29 As their assistant, Santiago was well 
aware of this practice. When the government sought to interview her, the brokers pressured 
her to lie, both to the government and the grand jury. Santiago pleaded guilty to obstruction of 
justice; she also cooperated with the government for a period of years. The brokers' 
convictions, however, were vacated because the government failed to produce Brady30 
material. 

The brokers got a free pass, Santiago's conviction had consequences (including the loss of her 
securities license, which she held for 15 years) and Glasser wondered why she was prosecuted 
at all. In granting the petition, he reminded us of the words of the former U.S. Attorney 
General, Robert H. Jackson: "Although the government technically loses its case, it has really 
won if justice has been done."31 (The government, parenthetically, has filed a notice of appeal.) 

As early as 1935, Berger v. U.S. Supreme Court trumpeted the need for prosecutorial fairness: 

The United States Attorney is the representative not of an ordinary party to a controversy, but 
of a sovereignty whose obligation to govern impartially is as compelling as its obligation to 
govern at all; and whose interest, therefore, in criminal prosecution is not that it shall win a 
case, but that justice be done. As such, he is in a peculiar and very definite sense the servant of 
the law, the twofold aim of which is that guilt shall not escape or innocence suffer. He may 
prosecute with earnestness and vigor—indeed, he should do so. But, while he may strike hard 
blows, he is not at liberty to strike foul ones. It is as much his duty to refrain from improper 
methods calculated to produce a wrongful conviction as it is to use every legitimate means to 
bring about a just one.32 

These words should apply to how a prosecutor addresses a conviction, even long after it occurs, 
when it learns that justice has failed. 

Conclusion 

Thus, again, what is a prosecutor's responsibility after a defendant has been convicted and 
sentenced, but new information leads one to believe that justice has not been done? Unlike the 
defense attorney, or civil litigator, a prosecutor represents the "people" and has the single and 
non-delegable obligation to act impartially and to do justice. If that means letting the convicted, 
yet innocent (or even, in some instances, those who are actually guilty but were denied justice 
in the process), be released, or even clear their names later, so be it. 



 

Or as English kings, employing a term of legal art to allow one to sue the Crown: Fiat Justicia—
LET RIGHT BE DONE.33 
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