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arlier this year we previewed 
two election cases before the 
Supreme Court that had the 
potential of dramatically chang-
ing the field: a dispute originat-

ing from Arizona concerning Congress’ 
ability to preempt state law pursuant to 
the Elections Clause of the Constitution,1 
and a case out of Alabama challenging 
the constitutionality of the “preclear-
ance” provision (Section 5) of the Voting 
Rights Act.2 In the Arizona case,3 the 
Supreme Court upheld Congress’ power 
to enact the National Voter Registration 
Act, also known as the Motor Voter Law. 
No real change here. 

On the other hand, in the Voting Rights 
Act case, Shelby County v. Holder,4 the 
court upheld the constitutionality of pre-
clearance—the requirement that certain 
jurisdictions submit proposed election 
changes to either the U.S. Department of 
Justice or a three-judge federal court for 
a review for discrimination5—but invali-
dated Section 4(b) of the act,6 the pro-
vision sometimes called the “coverage 
formula” that identifies which jurisdic-
tions are subject to Section 5’s preclear-

ance requirements. The court’s rationale 
was that this formula was outdated and, 
therefore, an impermissible standard by 
which to subject any jurisdiction to the  
preclearance requirements of Section 5. 
In short, the Shelby County ruling gutted 
Section 5 of the Voting Rights Act unless 
and until Congress revises the formula 
of Section 4.

In that Section 5 served as an impor-
tant deterrent to discriminatory elec-
tion procedures, the Shelby County rul-
ing is obviously having an impact. Until 
Shelby County, election changes in nine 
covered states7 and certain counties in 
five states8 were reviewed for discrimi-
nation before they could go into effect. 
Voters living there were thus protected 
from restrictive changes without hav-
ing to engage in case-by-case litigation. 
Indeed, many jurisdictions would alter 
or abandon a proposed change after 
receiving inquiries from the Justice 
Department; from 1999 to 2005, no 
less than 153 requests for preclear-
ance were withdrawn and 109 were 

modified in response to the Justice 
Department’s concerns.9 

In a post-Shelby County world, how-
ever, voting rights advocates can no 
longer rely upon the preclearance pro-
cess to block discriminatory election 
practices.  Since the ruling, for instance, 
there have already been at least six law-
suits in jurisdictions formerly covered 
by Section 5. These lawsuits, prompted 
by recent voting restrictions, could have 
been handled administratively by the 
Justice Department but now must be 
addressed through more expensive and 
less efficient litigation. 

Other Impacts

Other immediate impacts have 
occurred. Several lawsuits brought 
prior to the ruling that had sought to 
enjoin various election law changes 
from going into effect have either 
been dismissed or changed in form. 
Following the Shelby County decision, 
the Supreme Court issued an order 
vacating and remanding the decision 
of a three-judge panel of the D.C. Dis-
trict Court, which had stayed imple-
mentation of a Texas voter ID law;10 
the district court thereafter dismissed 
the case.11 In an Alabama case, Barber 
v. Bice,12 plaintiffs who had been chal-
lenging certain governing procedures of 
the state’s board of elections discontin-
ued their Section 5 claim, and instead 
focused upon other constitutional and 
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statutory claims (including Section 2 of 
the Voting Rights Act, which bars dis-
crimination throughout the nation but 
does not require preclearance).13 And in 
a Baton Rouge, La., redistricting case, 
the U.S. District Judge eliminated plain-
tiffs’ Section 5 claim and proceeded to 
try only their constitutional claims.14

The significance of outcomes such as 
these is that, without the protections of 
Section 5, voters must wait until they 
are aggrieved before judicial interven-
tion can be sought; no longer can they 
rely upon the courts or the Department 
of Justice to forestall or enjoin adverse 
impacts before restrictive new policies 
are put into effect.  Voters can, of course, 
seek remedies based upon constitution-
al and other statutory grounds—but 
generally only after the alleged dam-
age is done. 

Laws and Regulations

The most dramatic consequence of 
Shelby County is that new election laws 
and regulations are being proposed 
or implemented that probably would 
not have seen the light of day had the 
protections of Section 5 still been in 
effect. North Carolina, for example, 
recently enacted omnibus legisla-
tion15 that made voting more restric-
tive. That law cuts back the number 
of early voting days, imposes a strict 
voter photo identification requirement, 
eliminates same-day voter registration, 
expands opportunities to challenge 
voters at the polls, and repeals protec-
tions against big money overwhelming 
the voice of ordinary voters. Indeed, a 
high-ranking member of the legislature 
was quoted in the media as being in 
favor of enacting a full range of voting 
restrictions now that North Carolina 
no longer had to go through the pre-
clearance process.16 When more states 
resume their legislative sessions, we 
will have a better idea of how many 
states formerly covered by Section 5 
will pass legislation that would have 
had tough preclearance battles. 

New state restrictions might, howev-
er, only be the tip of the iceberg. There 
is widespread concern among voting 
rights advocates that manifold changes 
at the local level will also be affected; 
and such new voting restrictions are 
not likely to command the attention of 
the media or be noticed by voters until 
it is too late to challenge the changes.

Strategies

In response to more restrictive leg-
islation, the Justice Department and 
voting rights advocates are dusting off 
Section 3 of the Voting Rights Act.17 This 
little known and rarely used provision, 
sometimes referred to as the “bail-
in” provision,18 authorizes a court to 
impose a requirement that a jurisdiction 
not covered under Section 4’s formula 
nonetheless go through the preclear-
ance process.19 In fact, since 1975, the 
Section 3 provision has been used by 
courts to impose preclearance require-
ments upon only two states (Arkansas 
and New Mexico), six counties (includ-
ing Los Angeles County), and one city 
(Chattanooga, Tennessee).20 

But now that the Supreme Court has 
invalidated the formula in Section 4, 
and, with it, the Justice Department’s 
ability to preclear election changes 
for erstwhile covered jurisdictions, 
Section 3 relief is being requested in 
cases in Alaska (brought by native 
American voters),21 North Carolina 
(by the League of Women Voters 
and other voting rights advocates)22 
and Texas (by the Department of 
Justice).23 We shall be watching how 
these cases proceed.

Section 5 of the Voting Rights Act was 
among the most effective tools voters 

had to guard against discriminatory 
voting laws. It remains to be seen how 
effective alternative remedies are. 
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Since the ruling, there have al-
ready been at least six lawsuits in 
jurisdictions formerly covered by 
Section 5.


