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Can a Corporation Survive a Trial Conviction? 

By Joel Cohen 

 

Soon after the Big Five accounting firm Arthur 
Andersen was found guilty at trial in 2002 of 
obstruction of justice for having shredded massive 
numbers of documents while under investigation -- 
with Andersen going under as a result -- I attended a 
CLE program at which Eliot Spitzer was the key 
panelist. He was then in his heyday as New York 
state’s attorney general, or, as he was often known, 
“the sheriff of Wall Street.” 

In the presence of one of the former Enron special 
prosecutors on the panel who tried to defend the 
prosecution monstrosity that U.S. v Arthur Andersen 
LLP had become, Spitzer unabashedly looked her 
squarely in the eye and said that indicting Andersen 
was “the worst prosecution decision” in American 
history. Just imagine -- Eliot Spitzer opining that a 
white-collar prosecution had been too aggressive, and 
that the prosecutors had basically gone rogue in the 
process.  

Even though he did not use the now-popular phrase 
“too big to fail,” Spitzer was effectively arguing that 
the Enron special prosecutor’s willingness to pull the 
indictment trigger against a firm of Andersen’s 

substantiality was far too extreme, particularly given 
the conduct in question, which seemed aberrant in 
the company’s makeup and history. In some ways, 
the mere indictment was far too extreme, having 
caused the company’s implosion. Accordingly, the 
Supreme Court’s ultimate reversal of the conviction 
was a classic case of “too little, too late” to save the 
entity (whose conviction had been tainted by an 
improper jury charge on the crime of obstruction). 
The prosecutors, incidentally, never even thought to 
re-try Andersen or, more accurately, the shell of itself 
that Andersen had already by then become.  

Seen in retrospect, the prosecutors, in indicting 
Andersen, had placed the company in the untenable 
position of being forced to proceed to trial, given that 
a guilty plea would apparently have incapacitated 
Andersen from auditing financial statements for 
public corporations -- a significant part of the 
lifeblood of its existence. And even though, as it 
turned out, Andersen wasn’t in fact too big to fail -- 
its client base and professionals having been largely 
absorbed over time by Andersen’s competitors -- the 
price paid by the public and many Andersen clients 



                              

 
  

for the iconic prosecution was inordinately too high. 
So the question remains: Couldn’t the government 
have exacted a lesser punishment and still have 
accomplished the joint objectives of general 
deterrence for other would-be corporate malefactors 
and individual deterrence for Andersen and the 
wayward members of its staff? Without 
acknowledging it in these terms, the Justice 
Department had a degree of deniability for the 
Andersen fiasco, inasmuch as the somewhat 
autonomous Enron Task Force had been appointed 
to address the Enron wrongdoing (given President 
George W. Bush’s and Attorney General John 
Ashcroft’s respective relationships with Enron’s 
principal executives). The DOJ accordingly became 
more willing to accord deferred prosecution 
agreements (“DPAs”) for corporations (Andersen was 
actually a partnership) that ran afoul of the law. 
Consequently, large corporations that weren’t able to 
talk the Justice Department out of an indictment 
were granted DPAs. Typically, however, they were 
accomplished only to the extent that these entities 
were willing to waive privileges, onerous fine and 
restitution payments, and consent to draconian 
monitorships, etc. 

The ultimate goal for corporations entering into such 
agreements, of course, is always to gain the 
indictment’s dismissal after the passage of a finite 
number of months -- a typical condition of a deferred 
prosecution agreement. In most instances, however, 
corporations have maintained that the terms of the 
DPAs are simply too harsh, almost “extortionate” in 
nature in the view of some -- meaning that the 
corporations are essentially forced to submit to the 
terms to avoid the need to go to trial and risk a 
conviction that will, in a typical scenario, be fatal to 
the corporation’s viability going forward. 

But suppose the terms of the DPA are simply too 
demanding and the corporate board finds it necessary 
to bite the bullet: to decline the DPA offer and 

demand a criminal trial -- presumably the fate that 
befell SAC Capital in July in the Southern District of 
New York. Here’s the key: Truth be told, one 
would be hard-pressed to name even one significant 
corporation that has been indicted by the Justice 
Department in recent years, that proceeded to and 
suffered defeat at trial and lived to face another day. 
In reality, however onerous the terms of the DPA, 
most corporations have had to live with the 
draconian terms of a DPA settlement, largely because 
the terms of the DPA still allow the corporation’s 
business to remain intact, or at least viable in some 
way. 

Yes, some members of the criminal bar will likely 
declare victory if they have successfully persuaded the 
Justice Department to prosecute the corporation and 
leave unprosecuted the principal officers who actually 
committed the wrongful actions for which the 
corporation is being prosecuted -- particularly if the 
officers’ conduct was not adverse to the interests of 
the corporation. Nonetheless, rightly or wrongly, 
corporate criminal law may legally permit a corporate 
prosecution, even if the corporation itself did not 
benefit from the executives’ criminal misconduct 
which was ostensibly committed in the corporation’s 
name. Clearly, however, if a corporation has been 
targeted for criminal conduct committed by 
offending executives who were lining their own 
pockets without really benefiting the corporation 
itself, prosecutors need to rejigger their game plan 
and ensure that the shareholders aren’t harmed by 
such a prosecution -- particularly in the event of a 
conviction, which potentially may effectively put the 
company out of business. 

Corporate lawyers and boards of directors are 
responsible ultimately to the corporate shareholders. 
When a corporation is indicted, especially if it is 
convicted, the shareholders suffer the most. Of 
course, substantial corporations don’t get indicted 
overnight; there’s always considerable back and forth 



                              

 
  

between their defense lawyers and the prosecutors 
who have targeted the corporation. But the 
obligations of the corporation’s own defense team 
aside, prosecutors themselves must also be concerned 
about innocent shareholders, and appreciate just how 
fatal a corporate conviction at trial can be: It will 
almost invariably constitute a death sentence for the 
corporation. In conjunction with the corporate 
defense lawyers, these “officers of the court” must -- 
without shoving overly severe DPAs down corporate 
throats --- construct imaginative solutions that will 
enable the corporate entities to survive in order to 
continue, in their own ways, to serve the public 
another day. 
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