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When a Client Post-Trial Says: ‘I Perjured Myself’;  
ETHICS AND CRIMINAL PRACTICE 

By Joel Cohen And James L. Bernard 

 

Consider this hypothetical scenario: O.J. Simpson II 
went on trial this year in New York for the murder 
of his wife, Nicole White Simpson, and Ron 
Goldstein. He was represented at trial by Dream 
Team II and was acquitted just last month, after 
testifying at the trial that he was absolutely innocent- 
claiming to have been on a plane to Syracuse at the 
exact same time that he allegedly stabbed them to 
death. Before and throughout the trial, especially 
before he testified, he consistently denied to his 
lawyers that he had anything whatsoever to do with 
the murders.  
 
But, a few weeks after the trial is over and the jury is 
dismissed, he hosts a private dinner with just the 
Team to celebrate their extraordinary victory and talk 
about the case. Whether out of bravado or simply the 
veritas of vino, Simpson rises to thank his lawyers and 
tells them what an overwhelming majority of the 
world, as in the instance of the real O.J., always 
believed. Specifically, “The jury was stupid listening 
to my pack of lies-I’m guilty of the killings. Nicole 

and Ron had it coming. Smug as you are in believing 
that you prevented a gross injustice, I’m guilty. Live 
with it!” When later sober, he repeats his remarks. 
No one is shocked-while his protestations of 
innocence had been constant from Day 1, deep down 
none truly believed him anyway. 
 
With the criminal case over, would these lawyers 
have an ethical duty to address his cavalier disclosure 
of guilt, which now burdens them with direct proof 
that he committed trial perjury, defrauding the court 
under their watch? And, what if, changing the 
hypothetical, O.J. makes this startling admission not 
after a criminal trial, but after a civil action for 
wrongful death filed by Nicole’s and Ron’s families? 
Would the lawyers be obliged to disclose this perjury 
and fraud on the tribunal? 

The Old Rules 

The ethics landscape in New York dramatically 
changed when, effective April 1, 2009, the New 
York Code of Professional Conduct was replaced by 



                              

 
  

the Rules of Professional Conduct. Before the new 
rules went into effect, clients were better protected 
from the stupidity that our hypothetical O.J. showed 
in spilling his guts to his lawyers with no apparent 
benefit to be gained from the outburst. Indeed, the 
new rules and a recent Formal Opinion by the New 
York City Bar show that our hypothetical confessing 
O.J. may have too-widely opened Pandora’s Box 
when his bravado (or his wine) got the best of him. 
But just how bad was the damage or potential 
damage that our O.J. did to himself-assuming, of 
course, that his lawyers are the kind of lawyers who 
adhere to the punctilio of ethical behavior? 
 
First, some history. Before April 2009, the governing 
rule in New York, DR 7-102(B)(1), provided that a 
lawyer who received information “clearly 
establishing” that the client had perpetrated a fraud 
upon a tribunal had to take various steps to address 
the situation, “except when the information is 
protected as a confidence or secret.” The classic case 
of an exception that swallowed the rule. Putting aside 
what is or is not privileged in an attorney-client 
communication, and thus a “confidence,” a “secret” 
in New York was clear and broad: anything 
potentially “embarrassing” or “detrimental” to the 
client. 
 
O.J.’s confession would of course be both, and the 
lawyer would thus not have an obligation to disclose 
under DR 7-102(B)(1). We also pause to note that 
because the lawyers heard the confession from the 
client, unquestionably the lawyers had information 
“clearly establishing” the fraud upon the tribunal, 
though that was a rather high burden and required 
“actual knowledge” of the falsity.1 Bottom line, 
however, under the old regime the duty of 
confidentiality trumped a lawyer’s duty to a court. 
No disclosure was required. 

The Rule Changes 

Reasonable minds can debate what should trump 
what and which makes better sense as policy. New 
York did debate it, and changed the rule. In adopting 
the Rules of Professional Conduct, New York 
changed to Rule 3.3(a), which reads, where relevant: 
“If a lawyer, the lawyer’s client, or a witness called by 
the lawyer has offered material evidence and the 
lawyer comes to know of its falsity, the lawyer shall 
take reasonable remedial measures, including, if 
necessary, disclosure to the tribunal.” And to mark a 
clear departure from DR 7-102(B)(1), New York 
also adopted Rule 3.3(c), which provides that the 
duty in paragraph (a) “applies even if compliance 
requires disclosure of information otherwise 
protected” as confidential under Rule 1.6. Thus, in 
New York, one’s duty to the court now trumps the 
duty of confidentiality, and a lawyer must disclose to 
the court even confidential information. 
 
Beyond that, the New York City Bar recently issued 
Formal Opinion 2013-2, which addresses some key 
aspects of the new rule that are otherwise somewhat 
unclear. Let’s focus on four. 
 
One, a lawyer must only correct “material” false 
evidence. So the lawyer is not obligated to correct 
every falsity-only material ones. What is material is 
fact-specific and depends on context. The city bar, 
though, also noted that it is “particularly” relevant 
“whether the evidence is of a kind that could have 
changed the result.” Easy here: O.J.’s confession is 
surely material. 
 
Two, the lawyer must “know” of the falsity. 
Epistemology aside, the practical question here for 
lawyers is this: When does one move from 
“suspecting” false testimony to “knowing” it? The 



                              

 
  

rules provide only some guidance, and as the city bar 
opinion notes, Rule 1.0(k) provides that “know” 
means “actual knowledge.” That rule, however, 
somewhat confusingly and contradicting itself 
perhaps, also provides that knowledge “may be 
inferred from circumstances.” Given the nature of the 
question, it would be impossible to define this with 
great precision. Suffice that this is a high standard, and 
one not easily met. 
 
Actual knowledge, even knowledge inferred from the 
circumstances, is certainly more than a reasonable 
suspicion-basically, it’s “actual knowledge.” O.J. 
telling you that he lied clearly provides “knowledge.” 
Interestingly, under the old rule (defined as evidence 
“clearly establishing” testimony was false), the U.S. 
Court of Appeals for the Second Circuit held that this 
also required “actual knowledge,” but a lawyer lacked 
actual knowledge when a client told him that a 
witness had told the client that the witness lied during 
a deposition.2 
 
Three, the duty to disclose eventually ends. Here, 
however, the New York rule is different from the 
ABA rule. The ABA rule provides that the duty to 
correct “continue[s] to the conclusion of the 
proceeding....” ABA Model Rule 3.3(c). That 
language is curiously absent from New York’s rule, 
and the city bar addresses the issue of when the 
obligation terminates. A comment to the ABA rule 
clarifies that this language means “when a final 
judgment in the proceeding has been affirmed on 
appeal or the time for review has passed.” ABA Rule 
3.3, cmt. 13. Given the absence of this language in 
New York’s rule, it was safe to conclude that the 
duty therefore survived the end of a proceeding. The 
New York State Bar Association had already 
addressed this issue and reached that conclusion, as 
did the city bar.3 
 
So knowing that the obligation in New York does 
not end with the conclusion of a proceeding is only 

half helpful. The question still remains: When does 
the obligation end? The city bar sensibly concluded 
that because the rule imposes an obligation to take 
“reasonable remedial measures” to correct false 
testimony, the obligation should end when a 
reasonable remedial measure no longer exists. 
 
When might that be? The city bar reasoned that (1) it 
must still be possible to disclose to a tribunal, either 
the one in which the perjury was presented, or to 
one that could review the underlying decision; and 
(2) it must still be possible to reopen the matter or to 
amend, modify or vacate the prior judgment. As the 
city bar notes, this requires an understanding of the 
relevant rules of procedure and substantive law. 
Summing it up, however, “the obligations of a 
lawyer under Rule 3.3 end only when it is no longer 
possible for the tribunal to which the evidence was 
presented to reopen the proceedings based on the 
new evidence, and it is no longer possible for another 
tribunal to amend, modify or vacate the final 
judgment based on the new evidence.”4 

 
Four, if the false evidence is material, if the lawyer 
knows it’s false and something can still be done about 
it, the final, perhaps most important, question is what 
the lawyer must do about it. Take “reasonable 
remedial” measures is what the rule says. The city bar 
explains that before a disclosure, a lawyer should 
“remonstrate” with the client and “seek the client’s 
cooperation in making a disclosure that will correct 
the record.” If that fails and the proceeding is still 
ongoing, it may be possible to withdraw the 
evidence, or ensure that the evidence will not be 
relied upon. If not possible, disclosure to the tribunal 
seems necessary. 
 
Whether disclosure to an adversary suffices depends 
on what possible steps the adversary may be able to 
take with the information. For the city bar, an 
example is where opposing counsel can agree to 
vacate a judgment. It may advantage your client to 



keep the disclosure outside of court; but again, 
whether that will suffice depends on whether 
reasonable remedial measures can be taken by 
opposing counsel. 
 
So where does that leave us with O.J.’s hypothetical 
“confession”? The answer is somewhat surprising. 
On these facts, unquestionably the confession is 
material and the lawyers know perjury was presented. 
But what can they do? Although the New York rule 
contains no termination of the obligation to correct 
perjury, the city bar’s conclusion whether a lawyer 
must pursue “remedial measures” turns on whether a 
court can still remediate the misconduct. Here, in a 
criminal trial after an acquittal, nothing can fix the 
perjured testimony. An acquittal is final even if 
tainted by perjury (though the answer would clearly 
be different- counsel would certainly have had to 
come forward if the client declined-if O.J. made his 
confession during trial).5 Sure, an acquitted defendant 
may still be charged with perjury, but that won’t 
remediate the wrong in the trial. Recall, the city bar 
concluded that “it must still be possible to reopen the 
matter or to amend, modify or vacate the prior 
judgment.” Not so with a criminal acquittal.6 
Bringing a perjury indictment, though “remedial” in 
some philosophical sense, does not “amend, modify 
or vacate the prior judgment.” 

Civil Case? 

Curiously, the answer would likely be different if 
O.J. “confessed” after a civil trial for wrongful death. 
To repeat, whether New York lawyers would be 
obliged to pursue remedial measures turns on 
whether it is still possible to disclose to a tribunal, and 
whether it remains possible to reopen the matter or 
to amend, modify or vacate the prior judgment. In a 
civil trial, not bound by Double Jeopardy, and 
without exploring the issue in all of its detail, a 
motion for relief from a final judgment claiming that 
the judgment was procured by fraud may be filed 

until one year after entry of judgment7 and a court 
has greater authority, possibly without time limit, to 
set aside a judgment “for fraud on the court.”8 Here, 
O.J.’s confession “a few weeks” after the verdict was 
well within the one-year period, even assuming it 
applied. 

Conclusion 

Perhaps surprisingly, a criminal defense attorney in 
these circumstances would, we think, not be ethically 
obliged under New York’s rules to disclose the 
perjury to the court, but a civil defense attorney 
would, because the obligation rests on whether 
anything can still be done about the perjury in the 
action where it was given. “Surprisingly” because in 
the higher stakes criminal trial, for both sides, and 
where society’s interest in ensuring a just result is 
paramount, the attorney’s ethical obligation in these 
circumstances is, surprisingly, narrower, and arguably 
therefore less likely to assist the courts in obtaining 
“right” results. 
________________________________ 
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(2010). 
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is also true that the Double Jeopardy Clause bars the 
reprosecution of such acquitted defendants, although on 
occasion they can be prosecuted for perjury.” Nix v. 
Whiteside, 475 U.S. 157, 186 (1986) (Blackmun, J., 
concurring); see also Fong Foo v. United States, 369 U.S. 
141, 143 (1962). If the attorney knows of the perjury 
before the jury reaches a verdict, reasonable remedial 
measures can still be made, the trial court could still cure 
the harm and an attorney subject to New York’s Rule 3.3 
would therefore be obliged to take reasonable remedial 
measures. 

6. The city bar, in briefly noting this issue, said, “In other 
contexts, such as in criminal matters, once a proceeding 
has concluded, the tribunal that entered the final 
judgment may be powerless to take action, although 
another tribunal may have the power to amend, modify 
or vacate the judgment.” New York City Bar, Formal 
Op. 2013-2 at p.2 (2013). 

7. See Fed. R. Civ. P. 60(b) and (c)(1). 

8. See Fed. R. Civ. P. 60(d)(3). 
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