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When Lawyers Investigate Jurors (Electronically); 
ETHICS AND CRIMINAL PRACTICE 

By Joel Cohen 

 

Full disclosure: One, the author nearly electrocutes 
himself whenever he turns on his computer. Two, he 
will disdainfully ask anyone who will listen-especially 
students, who are somewhat of a captive audience: 
“Why in the world would you have an account on 
Facebook (or any social media site) given the privacy 
risks that you will invariably encounter?” Three, he 
began practicing law at a time when jury voir dire, 
particularly in criminal cases, was altogether different 
than it is now. 

In those days, trial attorneys were actually able, both 
under law and practice, to question jurors themselves. 
When they did so, they could look the jurors in the 
eye and see who (or what) was looking back. Trial 
attorneys were amateur shrinks who could, in at least 
their own minds, learn from a juror’s obfuscations or 
basic body language, whether he might be helpful or 
a death knell to their client and his cause. Judges 
didn’t simply ask plain vanilla, unpenetrating 
questions without meaningful follow-up. No 
elaborate jury questionnaires. No jury consultants. 
And most important, no Internet searches. It was 

pure, “I myself will make the decision on whether to 
strike a juror based on my (experienced) gut instinct.” 
There-you have the mind-set. 

With that off my chest by way of disclosure, we have 
arrived at the 21st century-an era in which, curiously, 
a state court has actually criticized a lawyer for having 
failed to adequately use the Internet to timely 
investigate a juror who had lied during voir dire.1 
This failure resulted in a new trial, and the court 
virtually claimed ineffective assistance of counsel on 
the part of a lawyer who didn’t use the full array of 
electronics at her disposal to explore a juror’s 
shortcomings with the truth.2  This is especially ironic 
given U.S. v. Daguerdas,3  a recent Southern District 
decision in which Judge William Pauley criticized 
defense attorneys for having used the Internet to 
investigate a juror who lied about her past during voir 
dire, only to stop short of disclosing to the court 
counsel’s Internet-informed suspicions because they 
ostensibly intended to stick with a juror that counsel 
believed would most likely be favorable to their 
client.4 
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Internet Usage 

Clearly, it would be ethically verboten, not to 
mention illegal (i.e., jury tampering), for an attorney 
to directly contact a seated or prospective juror.5  
And as Law Journal columnist Michael Hoenig 
recently warned us,6  attorneys risk violating the 
ethics rules if they attempt to “get to” jurors by 
subliminally planting on the Internet items about 
themselves, their practices or even about the case on 
trial itself-particularly if the attorney’s conduct is 
deliberate.7 

Still, what about employing the Internet to 
investigate jurors in ways that supplement the 
oftentimes superficial voir dire that the presiding 
judge might conduct? Of course, the current state of 
the law is in some ways merely a modernday version 
of what existed earlier. In the pre-Internet past, if 
there existed publicly available information about a 
juror-e.g., news articles about or written by the juror-
an attorney could scrutinize them without issue.8 
That is, presumably, as long as counsel (or her 
investigator) didn’t visit the home of the potential 
juror’s publisher, knowing that the visit by counsel or 
her investigator would get back to the juror. 

Nowadays, if an attorney Googles a potential juror 
upon learning the juror’s identity, publicly available 
information would and should not be denied when 
the attorney is in the posture of deciding if the juror 
should be stricken.9  (Parenthetically surprising since 
until 9/11 the FBI guidelines precluded FBI  
agents from searching the Internet to obtain 
information unless the agent was investigating  
criminal wrongdoing.10) But a problem  
arises with the potential use of social media sites  
such as Twitter, Facebook, and LinkedIn.

 

The Rules 

In the case of a deliberate contact, Rule 3.5(a)(4) of 
the New York Rules of Professional Conduct 
provides that a lawyer shall not “communicate or 
cause another to communicate with a member of the 
jury venire from which the jury will be selected for 
the trial of a case or, during the trial of a case, with 
any member of the jury unless authorized to do so by 
law or court order.”11  Thus, the rule unambiguously 
enjoins any “communication” by the attorney or 
someone acting on his behalf with potential or seated 
jurors. 

Obviously-and if it is not obvious to the reader, it 
should be-an attorney may not contact a juror online, 
or engage in any kind of substantive interaction. To 
do so would be no different than actually telephoning 
or walking up to a potential juror in the courthouse 
parking lot and talking to him about anything-
especially the case. An attorney may not even 
“friend” (in the jargon of social media technology) a 
juror or potential juror to simply share any 
information that either the attorney or the juror has 
already made available.12 

Nor can an attorney legally or ethically “friend” a 
juror under false pretenses to learn something about 
her-pretending, for example, to be an old classmate, 
to be raising funds for a favorite charity, writing an 
article for an alumni magazine- or, for that matter, 
anything.13  And for the more Machiavellian-minded 
among us, it should be clear that what one cannot do 
by himself, as a matter of ethics (or, indeed, even the 
criminal law) one can’t ask a third party to do on his 
behalf.14 Simply put, one can’t engage his 
investigator, a journalist friend, his wife or anyone to 
do the dirty work of scoping out a juror, even if they 
aren’t encouraged in any way to talk about the case.15 
Get it? 
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The real nuanced issue, however, is this: Suppose, as 
a zealous attorney, you visit a potential juror’s 
publicly available social media page (such as on 
Facebook), with absolutely no intent to either engage 
with the juror or to have her learn that you are 
attempting to find out about her. The New York 
State Bar Association has now essentially opined that 
you have an “affirmative obligation” to ensure that 
the site’s electronic privacy settings-whatever that 
means (see my disclosures above)-are such that the 
juror will not learn that you are visiting her page.16  It 
is sort of like an affirmative obligation to ensure, 
when you spy on someone using binoculars, that she 
will not learn that you were hiding behind a tree 
trying to gauge her conduct or after-work proclivities 
as part of your research. Incidentally, this ethics 
opinion strikes one as somewhat strange. 

Unless the trial is meant to determine the fate of a 
mafia member or other potentially violent defendant, 
a juror who learns that counsel has visited her profile 
will not likely be intimidated so much as become 
suspicious of the attorney, which might influence her 
vote against the attorney’s client. Still, all things are 
possible. 

According to the opinion, it is a trial lawyer’s duty to 
exercise considerable caution when visiting any site 
involving a juror if there is any chance that the juror 
will learn of the visit.17 Indeed, the opinion 
underscores that the mere visit would violate the rule 
even if the attorney’s exposure to the juror was 
“inadvertent” or “unknowing.”18 Further, this 
opinion makes clear, lest an attorney seek to evade 
the potential reach of the rule and the opinion, the 
attorney violates the rule even by employing an 
investigator or jury consultant to research the 
potential juror who logs onto the site and gets 
discovered, without the investigator or consultant 
even having been instructed by the attorney to visit 
the site.19 

The Rule In Action 

What does this mean in practical terms? Are there 
websites that actually would-as the opinion posits- 
inform a potential juror when their profile is visited? 
Facebook, currently the most popular social network, 
has made it “impossible”20  for third-party 
applications to track profile views, and explicitly 
refuses to provide that functionality itself.21 Twitter, a 
social media service in which users post public 
messages, similarly does not enable users to know 
who views their “tweets” without the viewer’s 
explicit permission.22 So far, so good. 

LinkedIn (think of Facebook for professional 
networks), is an entirely different story. It does keep 
track of profile views. Users may see the number of 
other users who have visited their profile in the past 
30 days, the number of times that their profile has 
appeared in search results over the past seven days, 
and which other LinkedIn users have visited their 
profile. Those who visit a profile have three options 
regarding the identifying information displayed. They 
may transmit: (1) their full name and job title; (2) 
their industry and geographic area; or (3) no 
identifying information.23 It gets more complicated. 
Even if a visitor elects to only display his industry and 
geographic area, LinkedIn will link that information 
to a list of LinkedIn users, from which the user whose 
page was visited might guess or infer the visitor’s 
identity. And if the visitor chooses to remain 
anonymous, the user is still informed that a “LinkedIn 
Member” has visited their profile. 

The LinkedIn example exposes a problem: The 
opinion draws a distinction between websites that do 
not notify users when their profiles are viewed, and 
websites that do.24  But this line is not always so clear. 
For example, some blog-hosting websites25  allow 
users to view certain information about their visitors 
such as geographic location and the search terms 
and/or URLs which led the visitor to that site.26  This 
information is not necessarily attached to a name, but 
it may constitute an unethical “communication” if 
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the blog owner is able to determine that the attorney 
visited her blog.27 Simply, a savvy Internet user may 
be able to glean more information from her social 
media experience than the uninitiated. Since the 
opinion focuses on the effect on the receiver, 
whether an attorney is communicating with a user 
(or juror) may theoretically depend upon that juror’s 
level of sophistication. 

A Brave New World 

What does this all amount to? Today, an attorney 
only risks violating the opinion via LinkedIn, and he 
or she is advised to avoid that website when 
researching potential jurors. But can the author say 
with any confidence that that will be true in one year 
from now? Or in five? Absolutely not. Facebook (I 
am told) has become notorious for periodic changes 
to its privacy settings, to the continued frustration of 
its users.28 Could there come a time when Facebook 
starts keeping track of profile views? Of course. 

Going a step further, might Google enable its users to 
receive an email every time their name is searched? 
Certainly. The distinction that the opinion draws-
between those websites that transmit identifying 
information and those that do not-might begin to 
look more like a gradient in which all websites store 
and transmit information about their users, but some 
more than others. 

The opinion thus moves from odd to onerous. On 
one hand, zealous advocacy demands that the 
attorneys investigate potential jurors during voir dire. 
On the other hand, attorneys are now ethically 
prohibited from “communicating” with the subjects 
of their investigation. In a social media landscape that 
seems to change with each season, it may become 
entirely impractical for attorneys to remain abreast of 
new developments, and unconscionable to avoid 
Internet investigations despite that lack of knowledge. 
What then? 

For now, the rules-although perhaps somewhat 
illogical are rather simple: Exercise caution when 
investigating jurors using LinkedIn. But at the current 
pace of technological change, ethics committees may 
find themselves revisiting this subject far sooner than 
anticipated. 

_____________________________ 

Joel Cohen,  a former federal and state prosecutor, is 
a partner at Stroock & Stroock & Lavan LLP and 
teaches professional responsibility as an adjunct 
professor at Fordham Law School. Lee M. Leviter, a 
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article. 
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