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When a corporation, X, is either sued civilly or 
investigated by the authorities, in actuality X’s 
attorney strives to shut down the adverse attorney’s 
capacity to obtain potentially harmful information, 
such as trade secrets and privileged or confidential 
information, from X’s personnel. As discussed herein, 
X’s former personnel are another – albeit more 
complicated – target to be protected by X’s attorneys. 
How can X’s defense counsel ensure that they will be 
able, for example, to represent X’s past and present 
employees at a deposition? Using the “no contact” 
rule, X’s attorneys strive to create a roadblock that 
will inhibit the adverse attorneys from directly 
communicating with X’s current and former 
personnel. This roadblock commonly manifests in the 
form of attorney representation, because such 
representation brings with it the protection of Rule 
4.2 of the New York Rules of Professional Conduct, 
“Communication With Person Represented by 
Counsel.” Specifically, Rule 4.2(a) provides:  

In representing a client, a lawyer shall not 
communicate or cause another to 

communicate about the subject of the 
representation with a party the lawyer knows 
to be represented by another lawyer in the 
matter, unless the lawyer has the prior 
consent of the other lawyer or is authorized 
to do so by law (emphasis added).1 

By limiting the scope of its protection to a “party” 
that the lawyer knows to be represented, Rule 4.2(a) 
ostensibly shies away from taking the maximally 
restrictive stance on such communications. By 
contrast, Comment 1 to Rule 4.2 suggests that the 
rule may in fact provide such conversations with 
additional cover, stating that a lawyer cannot 
communicate with a “person” known to be 
represented by an attorney.2  Likewise, as explained in 
the New York City Bar’s Formal Ethics Opinion 
2010-2, “Obtaining Evidence From Social 
Networking Websites,” the term “party” in Rule 4.2 
“is generally interpreted broadly to include 
represented witnesses, potential witnesses and others 
with an interest or right at stake, although they are 
not nominal parties.”3 
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Current Corporate Employees 

We begin our discussion by examining attorney 
solicitation of a corporation’s current personnel. 
Quite simply, X’s attorney will typically advise the 
adverse attorney who represents Y, preferably in 
writing, to contact her if he wishes to interview any 
of X’s current employees. Most often, this will 
suffice. 

Alternatively, X’s attorney will instruct the 
appropriate Human Resources individual at X to 
contact each current employee who might possess 
pertinent information, stating that Y’s attorney may 
seek an interview. The recipients of HR’s 
notification will be told, in substance, that “if you are 
contacted by an attorney or representative of Y who 
wishes to interview you, you have a perfect right to 
decline. Either way, if you agree to an interview, we 
request that you say that you want X’s attorneys 
present at the interview.” Particularly if no conflict is 
perceived by X’s attorney, with X’s blessing she may 
also propose that, in addition to representing X, she 
will be pleased to represent the current employees 
whose interviews are sought, with X footing the bill 
for those representations. Clearly, X is best served by 
having its current employees under the same tent. 

Former Corporate Employees 

The situation grows far more complicated if Y’s 
attorney or an investigating attorney wants to 
interview former X personnel who possess potentially 
damaging information. Rivera v. Lutheran Medical 
Center4 illustrates the potential difficulty. 

Rivera entails a discrimination lawsuit instituted by a 
former employee of Lutheran Medical Center in 
Brooklyn Supreme Court. At a discovery conference, 
the court directed the parties to exchange the names 
and addresses of witnesses. The defendant’s witness 
list originally included the names of three Lutheran 
employees but grew with the addition of four new 
names, including those of two former Lutheran 

employees. At Lutheran’s behest, Lutheran’s outside 
litigation counsel (let’s call the firm MLB), contacted 
all of the potential witnesses, offering to represent 
them at Lutheran’s expense. Each potential witness 
orally agreed to the representation and subsequently 
executed a retainer agreement. Lutheran’s strategy, as 
articulated by Felix Rivera’s counsel, was to prevent 
the plaintiff from exercising his right to informally 
interview these witnesses.5 

Plaintiff’s counsel was justified in its concern over 
defense counsel’s right of access to Lutheran’s current 
employees. Indeed, in Niesig v. Team I, the New 
York Court of Appeals had decided that, in relevant 
circumstances, a litigant’s attorney could in fact 
conduct informal interviews of unrepresented 
employees of an adverse corporation.6 Specifically, if 
the employees were mere witnesses to an event for 
which the corporate employer was being sued – as 
opposed to current employees whose acts/omissions 
would bind or be imputed to the corporation for 
liability purposes, or current employees implementing 
the advice of counsel – the adverse party’s attorney 
could properly interview them without the presence 
or permission of the corporate attorneys. 

So, for example, using a hypothetical somewhat 
similar to the circumstances presented in Rivera, if a 
Corporation X secretary merely watched her boss 
falsify a record to commit a theft from a vendee of X, 
she could properly be interviewed by the vendee’s 
attorney without the acquiescence of X’s attorney. If, 
however, such forgeries were committed at the 
instruction of an X executive whose conduct could 
bind X, it would be improper for the plaintiff’s 
attorney to interview the executive without X’s 
attorney’s involvement. 

However, because the Court of Appeals in Niesig 
had stated that the applicable Disciplinary Rule 
applied only to current, not former, employees, it 
identified no bar to defense counsel’s ability to access 
former employees for unrepresented interviews.7 
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The ‘Rivera’ Decisions 

In Rivera, Lutheran’s counsel, MLB, imposed a 
roadblock between opposing counsel and former 
Lutheran employees by having the former employees 
retain MLB as their own counsel.8 In response, 
Rivera’s attorney moved to disqualify MLB from 
representing the former Lutheran employees (as well 
as Lutheran itself). Plaintiff’s counsel claimed that 
MLB had acted unethically, having “engaged in acts 
of solicitation of professional employment in violation 
of former Code of Professional Responsibility DR 2-
103(A)(1), (now Rule 7.3 of the Rules of 
Professional Conduct).”9 It argued that MLB had 
done this by directly contacting these nonparty 
witnesses and offering to represent them (as well as 
Lutheran) at Lutheran’s expense in order to insulate 
them from informal contact by Rivera’s attorney. 

Supreme Court Justice Michael Ambrosio agreed, 
finding that this conduct, coupled with other alleged 
discovery misconduct by MLB and its attempted 
“end run around the laudable goal of Niesig”10 

(which would have allowed Rivera’s attorney to 
conduct informal interviews of Lutheran’s former 
employees) was sufficient to bar MLB from 
representing the former employees.11 

Importantly, Ambrosio decided that MLB had acted 
unethically by “soliciting” the former employees as 
clients – even though the former employees were 
told that the decision to be represented by MLB was 
entirely voluntary on their part, and that they would 
suffer no retaliation if they decided against the 
representation.12  The judge took the unusual action 
of referring MLB and its conduct to the Disciplinary 
Committee, presumably in the First Department 
where MLB is located in New York, because the law 
firm’s “impropriety clearly affects the public view of 
the judicial system and the integrity of the court.”13 

The Second Department later summarily affirmed the 
disqualification order,14 albeit without mentioning 
one way or another the trial court’s discipline referral. 
We have to assume that the referral aspect of the 

Supreme Court’s order stood – discipline referrals are 
confidential unless public sanctions are imposed, and 
we have seen none. 

So while both Ambrosio and the Appellate Division 
concluded that MLB had violated the anti-solicitation 
rule, were they correct? Rule 7.3(b) of the New 
York Rules of Professional Conduct, “Solicitation 
and Recommendation of Professional Employment” 
provides that solicitation constitutes: 

[A]ny advertisement initiated by or on behalf 
of a lawyer or law firm that is directed to, or 
targeted at, a specific recipient... the primary 
purpose of which is the retention of a lawyer 
or law firm, and a significant motive for 
which is pecuniary gain (emphasis added).15 

At least arguably, “pecuniary gain” was not MLB’s 
significant motive in contacting the former 
employees. In fact, Ambrosio noted that MLB’s 
motivation in contacting the former employees was 
actually to gain a tactical advantage in its 
representation of Lutheran.16 Notably, as the U.S. 
Supreme Court has observed in lawyer advertising 
decisions, relevant to solicitation cases, the anti-
solicitation rule’s true goal is to deter lawyers from 
unduly influencing and violating the privacy zone of 
individuals whom they might seek to represent.17 In 
Rivera, by contrast, neither undue influence nor 
privacy interests appear to have been the concern of 
the trial court. 

Furthermore, even if “pecuniary gain” had been 
MLB’s motivation, the reality was that Lutheran 
would be paying MLB in connection with the 
former employees even if MLB had failed to secure 
their representation. Indeed, Lutheran would likely 
have had to compensate MLB for attending 
interviews with the former employees even if MLB 
had never solicited these former employees as clients 
in the first place. After all, to zealously represent 
Lutheran, MLB would necessarily have tried to 
participate in those interviews, even without having 
been formally retained by them. 
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Criminal or Regulatory 

Let’s broaden this discussion to the 
criminal/regulatory arena. In an investigation 
scenario, it would be equally (and perhaps more) 
strategically valuable for X if interviews of X’s former 
employees, presumably armed with potentially 
adverse information that could be provided to the 
prosecutor or regulatory authority, could be avoided 
– at least without input from the company’s attorney. 

Accordingly, X’s attorney may try (of course, 
ethically) to foreclose Y’s attorney’s access to X’s 
former employees in the same way that MLB had in 
Rivera, despite the stop sign of the Rivera decision. 
True, a prosecutor’s capacity to disqualify an attorney 
at the grand jury stage is sharply limited.18 Still, a 
prosecutor’s warning that an attorney represents “too 
many clients” in potentially conflictladen 
circumstances may have the desired in terrorem effect 
of causing her to refer X’s current or former 
employees to other attorneys. At the same time, the 
ability of X’s attorney to be retained by former 
employees, at least in the first instance, may 
accomplish her goal to effectively deny uncounseled 
witness interviews. 

Indeed, if a witness who is approached for an 
interview tells the investigating agent that he is 
represented by an attorney (even one who happens to 
also be X’s attorney), the interview will likely cease. 
Even if X’s attorney then decides that it is wiser to 
stand down in favor of another lawyer – one likely 
recommended to the witness by X’s attorney – the 
same favorable result will obtain: The prosecutor will 
be denied an uncounseled interview. An experienced 
prosecutor would probably fear violating the “no 
contact” rule,19 given the former employee’s stop sign 
that says “I am represented.” 

But what about the Rivera problem-in this scenario, 
did X’s attorney act improperly in “soliciting” the 
former employee? Yes, at least in the Second 
Department. But, just as MLB could have done in 
Rivera, X’s attorney could have obviated any claimed 

anti-solicitation rule breach by employing the wiser 
course of not personally being the one to cold-call 
the would-be client. Instead, X’s HR department 
could make the call: “You may be contacted by the 
FBI. If so, we propose that you be represented by X’s 
attorney, and X will pay the legal fees.”20 True, an 
attorney’s call might be more effective if the former 
employee raises concerns in learning that an FBI 
agent may come knocking. Still, the use of an HR 
person will likely avoid a claimed breach of a lawyer’s 
ethics, especially if such action by the HR 
department falls under standard company protocol for 
occasions such as this. 

Other Views 

Notably, aside from Rivera, we find no other New 
York decision finding an ethics breach when an 
attorney directly contacted former corporate 
employees.21 Rivera should be contrasted with United 
States v. Occidental Chemical.22 There, the government 
brought a toxic waste lawsuit against Occidental. 
Occidental’s lawyers informed District Judge John 
Curtin, sitting in Buffalo, that it intended to send 
letters to former Occidental employees offering to 
represent them at Occidental’s expense if asked to 
appear for depositions. Although the district court 
allowed the law firm to represent the former 
employees along with Occidental, it enjoined the 
firm from mailing the proposed notices to the former 
employees, deciding instead that the request for 
representation had to be initiated by the employees 
themselves.23 

In his decision, Curtin explained his “unwilling[ness] 
to provide unnecessary encouragement for a method 
of obtaining legal work which results in one side 
gaining even a minor tactical advantage.”24 One must 
wonder if Curtin would have ruled the same way if it 
had been Occidental’s HR executive that had 
contacted the former Occidental employees to offer 
free representation by its law firm in lieu of the 
proposed letters that Occidental’s lawyers described to 
Curtin. 
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Also worth considering is Wells Fargo Bank v. LaSalle 
Bank National Association’s interpretation of Rule 7.3 
of the Oklahoma Professional Code of Conduct, 
which is substantially similar to the New York 
version of the rule.25 In Wells Fargo Bank, the U.S. 
District Court for Western Oklahoma rejected the 
rationale of Rivera, finding that a corporate attorney 
who solicited former corporate employees as clients 
did not violate the Professional Code of Conduct 
because “pecuniary gain” was not the “significant 
motive” behind the actions of the bank’s attorneys in 
seeking to represent former employees. The phrase 
“pecuniary gain” is identical to that used in New 
York Rule 7.3(b).26 The Oklahoma Court said this: 

[D]efense counsel was attempting to 
represent its client, the corporation, and also 
to protect the interests of the former 
employees whose conduct forms the basis for 
Plaintiff’s claims in this case. In addition, 
[d]efense counsel would have spent a great 
deal of time with these individuals, regardless 
of whether they were clients, in order to 
fully and competently represent Defendant. 
Accordingly, the Court finds that Plaintiff 
has not shown a violation of Rule 7.3.27 

Conclusion 

Whether or not the Rivera decisions correctly decided 
the antisolicitation rule, and whether or not Curtin in 
Occidental correctly said that a corporate attorney 
could not reach out to former employees in order to 
be retained, the lawyers should not have had to face 
these problems in the first place. The corporation 
itself should be reaching out to its former personnel. 
That procedure should immunize the attorney – 
whose strategy is obviously to get the former 
employees “lawyered-up” from disciplinary referrals 
for violating the no solicitation rule. 

By the way, if in-house counsel presents the offer to 
former employees, in-house counsel is hardly doing it 

for his “pecuniary gain.” And, in our judgment at 
least, that should probably be the ball game. 

_____________________________ 
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