
U
nlimited “independent ex-penditures” by 
SuperPACs in the 2012 presidential elec-
tion are reminiscent of the Wild West-like 
19th century before campaign spending 
was monitored and regulated. Back then, 

trunks of cash were spent on behalf of candidates, 
and few people knew the sources of this largess 
(of course, the beneficiaries knew; that was usu-
ally the point).1 Today, the Federal Election Com-
mission supervises a highly regulated system for 
presidential and congressional candidates, as well 
as federal PACs and other political committees. 
Full disclosure by all such campaign committees, 
identifying their contributors and expenditures, 
is required regularly and posted on the Internet 
for all the world to see.

Similarly, in New York City, with the adoption 
in the 1980s of a public matching funds program 
for candidates who raise a specified number of 
contributions from their putative constituents, 
the Campaign Finance Board (CFB) maintains a 
very rigorous disclosure and enforcement pro-
gram. After all, each candidate receives taxpayer 
money at the rate of 6:1 for each dollar raised.2 
Thus, the CFB is authorized to ensure that cam-
paigns receiving and spending public monies are 
in full compliance with the campaign finance law.

Needless to say, the CFB takes its auditing and 
enforcement responsibilities seriously—very seri-
ously. Just ask any one of the hundreds of candi-
dates for New York City office during the last two 
decades. For example, the CFB requires campaigns 
to maintain documentary evidence relating to each 
contribution and expenditure; its investigators 
will visit a candidate’s headquarters, sometimes 
unannounced, to monitor how volunteers and staff 
are conducting a campaign; and they will make 
inquiries of vendors, contributors, and bundlers to 
substantiate campaign disclosure reports. Indeed, 
if the CFB believes that a campaign has acted 
improperly, it may refer a matter to the district 
attorney or the U.S. attorney—and it has done so 
on several occasions. 

Just recently, the jurisdiction of the CFB has 
expanded dramatically.

The CFB now has the authority and obligation 
to conduct the same kind of rigorous inquiry of 
any corporation, union, not-for-profit, political 
party, local political club, or other person or 
entity engaging in independent campaign activity 
on behalf of or against candidates for New York 
City office.3 As a result of the voters’ approval of 
an amendment to the city charter in 2010, the 
CFB was empowered to promulgate rules for 
independent expenditures. After two iterations 
of proposed rules, which prompted considerable 
public testimony, the CFB issued its final rules on 
March 15, 2012.4 

Overview of New Regulations

Reportable Expenditures. First, let’s define 
“independent expenditures.” They are monies 
spent by any person or entity in support of, or 
in opposition to, a candidate for public office or 
a ballot initiative, when such expenditures are 
not coordinated with a candidate or campaign.5 
Expenditures coordinated with a campaign are 
considered contributions, and are subject to con-
tribution limits under the Campaign Finance Law.6 
Independent expenditures, on the other hand, may 
be unlimited.7

Although candidates’ campaign committees 
have had to file regular disclosure reports with 
the CFB for over 20 years, transactions relating 
to independent spending are now also subject to 
full disclosure and scrutiny.

Two types of independent expenditures are 
covered: 1) express advocacy communications, 
and 2) electioneering communications.

“Express advocacy” includes communications 
that contain phrases such as “vote for,” “re-elect,” 
“defeat,” or “reject,” and any communication that, 
given the proximity to an election, “can have no 
reasonable meaning other than to advocate for 
election.”8

“Electioneering communications” cover com-
munications relating to a clearly identified can-
didate that are made within 30 days of a primary 
election or 60 days before a general election. For 
example, a television commercial broadcast two 
weeks before an election instructing voters to “tell 
candidate Jane Smith to stop raising our taxes” 
would qualify. For other, more general statements 
made within this time frame, where the issue or 
candidate is merely implied, it remains to be seen 
whether these would be included.9

In either case, reporting is required if an orga-
nization cumulatively spends in excess of $1,000 
with respect to a given candidate,10 although 
organizations that enjoy tax-exempt status pur-
suant to IRC §501(c)(3) are exempt from report-
ing electioneering communications concerning 
candidates.11 Moreover, an expenditure is only 
reportable, and only counts toward the cumula-
tive reporting threshold, if it exceeds $100 (or 
the equivalent value if the expenditure is in-kind).

But whether an independent actor must report 
such expenditures will largely depend upon the 
medium used to disseminate the communication. 
The CFB has endeavored to provide a useful chart, 
which follows, to guide potential independent 
actors.12

The medium-based exceptions to disclosure 
indicated in the chart were enacted in response 
to concerns from unions and corporations that 
member-to-member communications should 
be exempt as improperly impinging upon their 
organizational integrity.13 Accordingly, commu-
nications that are limited to an organization’s 
members need not be reported, provided they 
are not in a format that would cause them to be 
received by the general public.

The member-to-member exception, however, is 
not available to political parties, political clubs, 
or other entities organized for the purpose of 
influencing elections.14 Consequently, these politi-
cal organizations will now have to file disclosure 
reports with the CFB for much of their everyday 
campaign activity.

Sources of Funds. In addition to the expen-
ditures that must be disclosed, an organization 
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making independent expenditures must report 
the sources of its funds once the cumulative 
expenditures for a specific candidate or ballot 
initiative exceed $5,000 in the 12 months preced-
ing an election.15 If an organization reaches the 
$5,000 threshold, it must report the identity (and 
amounts) of other entities that have funded it 
from Jan. 1 of the year preceding an election;16 
it also must report the identity (and amounts) of 
individuals who have funded it in excess of $1,000 
in the 12 months preceding an election.17

Individual independent actors must also iden-
tify the source of their funds for each expenditure 
if they spend in excess of $1,000 on any candidate 
or issue.18

The only sources of funds that do not need 
to be specified and reported are membership 
dues from individuals and revenue from goods 
and services.

Reporting Procedure and Enforcement. 
Those obligated to disclose pursuant to these 
rules must register and report their expenditures 
through a designated link on the CFB’s website.19 
Registrants are required to publicly disclose 
detailed information about themselves or their 
organization.20

They must also furnish the CFB with a copy 
of all covered communications.21

Generally, reportable expenditures must be 
disclosed by filing reports with the CFB pursuant 
to its regular reporting calendar, which requires 
reporting approximately every two months.22 
However, expenditures made within two weeks 
of an election that are in excess of the reporting 
threshold must be reported within 24 hours.23

In addition, once the $1,000 reporting threshold 
is met, all subsequent communications (regard-
less of value) must contain a “paid for” notice, 
indicating the name of the independent actor. The 
notice must be of conspicuous size in printed 
material; it must be spoken in radio or telephone 
communications; and both written and spoken 
if the communication is a video.24

Each failure to comply with the reporting 
requirements established in the rules may result 
in a fine by the CFB of up to $10,000.25 Intentional 
and knowing violations of the rules may be pun-
ished as misdemeanors.26

Comparison to State Law 

Independent actors in New York City cam-
paigns must follow separate and more stringent 
regulations than those participating in other 
campaigns in New York State. Pursuant to the 
Public Integrity Act of 2011,27 the New York State 
Board of Elections has proposed a set of rules 
for independent expenditure organizations.28 
These proposed rules, most significantly, would 
cover only express advocacy communications, 
and not electioneering communications.

Additionally, the state’s proposed regu-
lations require reporting only by “political 
committees.”29 The election law already requires 
an entity making expenditures for or against a 
candidate to register as a political committee, 
but only if political activity is its “primary” pur-
pose.30 The state board’s proposed rules reiter-
ate that requirement.31 Thus, under the state’s 
proposal, many organizations that spend money 
on a candidate outside of New York City would 
not be required to disclose their independent 
expenditures.32

Thus, if an organization, 
for example, produces ads for 
a New York City candidate, its 
disclosure obligations to the 
CFB and Albany would differ. 
In this regard, independent 
expenditure organizations 
will find themselves in a 
similar situation as lobby-
ists who must comply with 
disparate state and city lob-
bying laws.33

Implications

The CFB’s new regula-
tory scheme will undoubt-
edly place a great burden 
on every union, corpora-
tion, not-for-profit, political 
party and political club that 
decides to influence the out-
come of next year’s municipal 
elections. Beyond having to 
understand the new compli-
cated CFB rules, as well as 
the state board rules when 
they are finalized, independent 
organizations will undoubtedly sustain increased 
administrative costs to ensure compliance.

In order to avoid the significant civil and 
criminal penalties resulting from a failure to 
properly disclose their contributions, and to 
provide accurate and complete documentation 
during any audit or enforcement proceedings, 
independent actors need to focus on how to 
comply. Once a determination has been made 
to spend on behalf of or in opposition to a can-
didate, internal protocols, including meticulous 
record-keeping, must be established for the pur-
pose of compliance; the independent actor must 
precisely identify its target audience; and it must 
choose the method and the timing of its chosen 
communications with care.

Independent actors, long used to spending 
on campaigns without having to worry about 
strict regulation or enforcement, face a new 
reality in New York.
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1. Senator Mark Hanna (R-Ohio), a wealthy businessman and for-
mer Chair of the Republican National Committee, famously remarked 
in 1895: “There are two things that are important in politics. The first is 
money and I can’t remember what the second one is.”

2. The CFB matches only the first $175 of a contribution; and there 
is a limit as to how much each campaign can receive. See N.Y.C. Admin. 
Code §3-705(2).

3. Issues raised by ballot measures are likewise included.
4. CFB Rule 13-01 et seq.
5. “Coordination” is a fact-specific concept. See CFB Advisory Opin-

ion 2009-7.
6. See Goldfeder’s Modern Election Law, New York Legal Publishing 

Corp. (Third Ed., 2012), pp. 174-79.
7. Citizens United v. FEC, 130 S.Ct. 876 (2010).
8. CFB Rule 13-01. The CFB’s precise application of the “no reason-

able meaning” standard will likely retain considerable ambiguity until 
enforcement actions and Advisory Opinions begin to define its con-
tours.

9. Here, too, only after there is a body of cases will we have a better 
idea as to the parameters of this provision.

10. Although disclosure reports are filed only in the year of the elec-
tion, they must include retroactive reporting of expenditures made 
prior to reaching the threshold.

11. CFB Rule 13-01.
12. See Guide to the CFB Independent Expenditure Disclosure Rules 

(March 15, 2012).
13. See, e.g., Comments of SEIU Local 32BJ Regarding the New York 

City Campaign Finance Board Revised Proposed Independent Expendi-
ture Disclosure Rules in New York City Municipal Elections, March 2, 
2012, available at http://www.nyccfb.info/PDF/IE/ServiceEmployeesIn-
ternationalUnionLocal32BJ.pdf.

14. CFB Rule 13-02(b)(2).
15. Throughout the rules, the CFB uses the term “contribution” to 

refer to any money given to an entity, irrespective of its eventual use. 
CFB Rule 13-01. This nomenclature is misleading in that the Campaign 
Finance Law and New York State Election Law ordinarily reserves 
the term for monies donated to a candidate for the purpose of her 
campaign. See N.Y.C. Admin. Code §3-702(8); N.Y. Elec. Law §14-100(9) 
(McKinney).

16. CFB Rule 13-02(d)(1). In addition, CFB Rule 13-02(d)(2)(i) re-
quires that for each source of funds, the independent actor must re-
port the funding entity’s name, address and type of organization. It 
must also report the date funds were received and the amounts. CFB 
Rule 13-02(d)(2)(iii).

17. CFB Rule 13-02(d)(1). For funds accepted from individuals, CFB 
Rule 13-02(d)(2)(ii) requires that the independent actor report the 
funding source’s name, address, occupation, and employer informa-
tion; here, too, the date and amount of monies must be reported. CFB 
Rule 13-02(d)(2)(iii).

18. See CFB Rule 13-02(c)(1). An individual independent actor’s 
requirement to report only the source of funds for each reportable 
expenditure differs from an organization’s requirement to detail all 
sources of funds once it meets the thresholds described above.

19. See http://www.nyccfb.info/candidates/caccess/about.aspx.
20. CFB Rule 13-02(a).
21. CFB Rule 13-01(b)(1).
22. See Goldfeder’s Modern Election Law, supra, p. 194 for the CFB’s 

Disclosure Report Schedule. 
23. CFB Rule 13-03(a)(1)(iii).
24. CFB Rule 13-04(b).
25. N.Y.C. Charter §1052(15)(d).
26. Id.
27. S5679-2011. This is colloquially known as “J-COPE.”
28. See Draft Regulation, adding 9 N.Y.C.R.R. 6200.10 et 

seq., available at http://www.elections.ny.gov/. The proposed 
state disclosure rules apply to the entire state, including New 
York City campaigns, creating a double reporting burden for 
those who make independent expenditures on New York City  
elections.

29. A political committee is, essentially an association of persons 
cooperating to advocate the success or defeat of a candidate, party, or 
ballot proposal. See N.Y. Elec. Law §14-100 (McKinney).

30. N.Y. Elec. Law §14-100(1) (McKinney). See also, N.Y. State Advi-
sory Board of Elections Formal Advisory Opinions 1975-2 and 1975-10.

31. 9 N.Y.C.R.R. 6200.10(a).
32. Many organizations would be spared from reporting their inde-

pendent expenditures under the state’s proposals for the simple rea-
son that their primary purpose is not political.

33. See N.Y.C. Admin. Code. 3-211 et seq.; New York State Lobbying 
Act. Chapter 2 of the Laws of 1999, as amended by Chapter 62 of the 
Laws of 2003, Chapter 1 of the Laws of 2005, and as amended most 
recently by Chapter 14 of the Laws of 2007.
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Mode 
Of Communication

Express  
Advocacy Electioneering 

Cable, TV, Satellite, Radio covered covered

Print ads, Billboards covered covered

Mass mailings covered covered

Paid Internet ads covered Not covered

Posters, Lawn signs covered Not covered

Leaflets, Fliers, Palm cards covered1 Not covered

Phone banks covered2 Not covered

In-person Not covered Not covered

Individual call or letter Not covered Not covered

Buttons, Pens, Clothing Not covered Not covered

Posting for free on a website Not covered3 Not covered

1.  Distributions by the independent expenditure organization to its members are 
exempt.  CFB Rule 13-02(b)(2).

2.  Communications by the independent expenditure organization to its members are 
exempt.  CFB Rule 13-02(b)(2).

3.  This exemption does not include websites dedicated to campaign issues.  CFB Rules 
13-01.  Given the potential for such communications “to go viral” on YouTube or 
similar sites, this exception may prove to be a significant loophole.


