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When a Client Slips Between the Cracks 

By Joel Cohen 

 

Imagine this: The banquet hall owner calls an hour 
before an elaborate wedding reception for 200 guests. 
He says that he can’t go forward, period. No 
explanation, no referral to an alternative in a position 
to proceed. Or the plumber you hired to replace the 
pipes in your only working bathroom suddenly 
remembers, midway through the job, that his 
vacation reservations require him to fly tonight. He 
simply leaves, everything askew. 

No ethics rules or court decisions are needed for 
those vendors to realize the potential litigation 
nightmare they invite if they simply abandon ship. 
The consequences for you, however, are devastating. 
You are relegated to pursuing a civil lawsuit. That is, 
unless you are able to interest a news program in 
ambushing and nailing the offender on the evening 
news, demanding full restitution to forefend against 
daily public obloquy of his place of business -- as if 
restitution could possibly remedy the damage already 
done. 

Lawyers and their clients face the same potentialities. 
But beyond potential civil liability for leaving a client 
in the lurch, lawyers may also face other 
consequences if they “unilaterally” end a legal 
representation without acting to safeguard the client’s 

interests. We, as lawyers (unlike banquet halls or 
plumbers) are professionals, and therefore professionally 
accountable if we walk away in the dead of night. 
Just fathom a surgeon, moments into a desperately 
needed surgery, telling the patient or her family, “I’m 
out,” without having ensured the availability of a 
rested, equally competent relief surgeon. We’re not 
speaking here of resignations for ethical reasons, or a 
physical or mental incapacity on the part of the 
professional -- although even those circumstances still 
require protection for the client or patient. 

Consider this analogy in the legal context. It is real: A 
man is sentenced to death in Alabama. Direct state 
appeals of his conviction and sentence have failed. His 
New York lawyers, who volunteered for the case and 
were admitted pro hac vice to represent him, draft 
and submit on his behalf a post-conviction state court 
petition (ironically, raising ineffective assistance of 
counsel at trial). In the year during which the petition 
is pending, both pro bono lawyers leave the 
significant law firm that employed them at the time 
they accepted the matter -- one to pursue a federal 
clerkship, and the other for an important position in 
Europe (both positions, obviously, “disabling” them 
from continuing the representation). Neither the 
court nor the client were told of their departure. 
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Their decision to change jobs may have been good 
for them individually and their moves are in no way 
uncommon among associates at large law firms. In 
leaving as they did, without notifying their client or 
following court procedures for seeking leave to 
withdraw, when important mail regarding the case, 
namely the denial of the petition, arrived at the law 
firm’s mail room addressed to the two former 
associates, the mail room simply returned it, 
unopened, to the Alabama court from which it 
originated. Although the notice was returned to the 
Alabama court as undelivered mail, the court made 
no attempt to contact Cory Maples (whose 
whereabouts were certainly known since he was 
sitting on death row in state custody). U.S. Supreme 
Court Justice Samuel Alito’s concurring opinion in 
the case characterizes the circumstances as being “but 
a veritable perfect storm of misfortune,” although this 
understates the potential for calamity, particularly 
when you consider an unknowing, often ill-educated 
or impaired client lacking any clue of how to protect 
himself pro se by filing a timely notice of appeal. 

As a result, a pivotal post-conviction deadline under 
Alabama law was blown because neither the death 
row inmate nor any attorney acting for him filed a 
timely petition to set aside the death penalty. Since 
the failure to file a further appeal restarted the clock 
for filing a federal habeas petition, his time to seek 
review simply ran. Every bungled appeal moves “the 
needle” closer to a defendant’s vein, and a failure to 
appeal in time, however technical procedurally, may 
actually be the ball game. After the Alabama courts 
rejected the out-of-time petition, the federal district 
court and 11th Circuit ruled in lockstep. 

Here, fortunately, the U.S. Supreme Court did grant 
certiorari and ultimately reversed the denial of 
relief enabling the inmate to prevail (Maples v. 
Thomas, 132 S. Ct. 912 (2012). Maples did win, 7-2 
(though two justices of the Supreme Court would 
have let him die without a court hearing the merits of 
his claim that his Sixth Amendment right to the 
effective assistance of counsel had been violated). 

But would the Court have been as sympathetic and 
accorded relief in a civil case where the Sixth 
Amendment -- particularly in the context of a death 

penalty -- wasn’t implicated? Surely not. 

Lawyers don’t need ethical proscriptions to know the 
right thing to do -- although these pro bono lawyers 
ignored Alabama’s clear requirement that attorneys 
seek court permission to withdraw from a case. Still, 
if this could so alarmingly happen at an iconic law 
firm, it could happen at any firm, where scattered 
redwelds are piled up to the ceiling, with overworked 
lawyers running from pillar to post and courthouse to 
courthouse. 

To its credit, the law firm did seek to repair the 
injury that almost allowed Maples to die. In the 
Supreme Court, it retained for Maples a distinguished 
lawyer to argue that Maples shouldn’t suffer due to 
the foul-up. We applaud the law firm’s ability to 
accomplish that. Most lawyers aren’t in the same 
position. They may have malpractice insurance to 
cover potential civil liability, but lack the ability to 
assist a client or former client with a Supreme Court 
reversal. There was a happy ending for Maples -- if 
one can call continuing to warm a death row bench a 
“happy” ending. 

Still, there is a broader lesson to be taken from 
Maples, applicable to practitioners in more everyday 
representations. Deadlines are sacred. Best law firm 
practices must ensure deadline compliance, of course 
crafted to the unique circumstances of the firm 
because one size or format won’t necessarily fit all. 
Further, every departing lawyer should undergo an 
exhaustive exit protocol, or draft a detailed 
memorandum -- describing the status (including 
deadlines) of every case in her portfolio, whether or 
not she has had principal responsibility for the matter 
-- for paying and pro bono cases alike. If it is 
appropriate to resign a representation, notifying the 
client and moving for leave to withdraw are not idle 
formalities. Even in terminating a representation, the 
lawyer has a responsibility not to prejudice his client. 

Starkly put, that a horse has bolted one barn doesn’t 
mean other stables aren’t vulnerable. The importance 
of these precautions is universal to each and every 
case, whether the client is a death row inmate, a 
plaintiff suing a banquet hall, a plumber being sued 
for walking off a job or, for that matter, any client at 
all -- big or small. 

_____________________________ 
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Joel Cohen is a partner in the New York office of 
Stroock & Stroock & Lavan LLP, where he practices 
white-collar criminal defense law. He also teaches 
Professional Responsibility at Fordham Law School. 
The author is a regular columnist for Law.com. The 
views expressed are his personal opinions. 
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