
s t r o o c k  &  s t r o o c k  &  l a v a n  l l p  

a s  o r i g i n a l l y  p u b l i s h e d  i n  t h e  n e w  y o r k  l a w  j o u r n a l  

f e b r u a r y  1 3 ,  2 0 1 2  

The Ethics Of Denouncing The Bench 

By Joel Cohen 

 

Hiram Monserrate, a former City Councilman and 
New York State Senator, was arrested amid 
considerable fanfare over the December 29, 2008 
reportedly brutal assault with a broken glass to the 
face of his girlfriend, Karla Giraldo, allegedly 
committed by Monsserate.  Giraldo, parenthetically, 
later retracted her complaint and matched 
Monserrate’s account, maintaining that the assault was 
an accident.     
  
The tabloid headlines and stories screeched about 
Monserrate for weeks on end (“Hiram Monserrate’s 
Girlfriend Giraldo Claimed He Slashed Her With Glass, 
Says ER Doc;”1 “Assault Trial Looms For Sen. Hiram 
Monserrate For Gal Glass Glash.”)2 Talk about a 
criminal charge that might appall anyone who learned 
of it – from the person on the street, to the intake 
person in the DA’s office, to the press, to the judge 
sitting on the bench.  One needs a strong willed 
lawyer with a backbone to stand up to the outcry 
over such a case. 
 
A grand jury soon indicted Monserrate on three 
felonies and one misdemeanor charge arising from 

the episode.  Monserrate, taking the sage advice of his 
trial attorney, ultimately waived a jury trial rather 
than face the potential jury pool that was splattered 
with those constant headlines and stories.  The 
Supreme Court Justice who heard the case nonjury  
acquitted Monserrate on the felonies, and convicted 
him on the lone misdemeanor charge.  He was 
sentenced to probation, 250 hours of community 
service and domestic abuse counseling. Later, based 
primarily on his conviction, Monserrate was expelled 
from the Senate (“Senate Slashes Shamed Hiram.”)3 As 
if this were not enough for him to endure, in 
October 2010 Monserrate was indicted on totally 
unrelated federal corruption charges, accused of 
steering $300,000 in discretionary city money to a 
group he controlled and using at least one-third of it 
to pay for his Senate campaign.4  That indictment is 
still pending. 

The Attorney’s Quote 

On December 13, 2011, in a unsigned opinion,  
the Appellate Division, Second Department, 
unanimously affirmed Monserrate’s misdemeanor 
conviction.5  His trial lawyer, who gained his felony 
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acquittal over considerable odds and thereafter 
litigated Monserrate’s appeal, chose an unusual tack 
when he was asked for a comment by this newspaper.  
This is what he told the Law Journal as reported on 
December 19, 2011:  

The Second Department’s decision is very 
disheartening. One would hope that 
appellate judges are above the fray and can 
decide issues of law on the law, without 
regard to how a defendant has been vilified 
in the media.  But here, the Second 
Department appeared to have made up its 
mind immediately upon reading the caption 
“People v. Monserrate,” and then did what it 
did in order to sustain the conviction.6 
 

Surprising.  The lawyer – his identity is unimportant 
to the thrust of this piece – basically communicated 
to the bar at large that the Court (which he 
identified), was a bunch that arrived at the result it 
wanted presumably because of the drumbeat of 
headlines about Monserrate, and then crafted its 
opinion to justify the affirmance of his client’s 
conviction. Sort of a Newt Gingrich attack in 
reverse7 – Deactivist Judging!  
 
Counsel’s comment from a lawyer generally liked by 
judges was undoubtedly not an instance of judge-
baiting – a mischievous strategy used by some 
criminal lawyers in the good old days, designed to 
cause a judge to get so inflamed with counsel that 
s/he might commit reversible error in the wake of 
the attacking comment.  Nor was it a tack seemingly 
calculated to befriend him to the Court in future 
cases or to other judges who will have read his 
provocative comment, unless counsel believed that 
judges might be intimidated by the potential for his 
repeating such remarks in the instance of other 
unsuccessful litigations or arguments by him (“I don’t 
need this guy blasting me in the Law Journal, or 
elsewhere.”)  Nor was it likely a business draw to lure 

potential clients who would be moved to retain an 
attorney who is willing to stick his chin out so far in 
advocating for them.  Actually, some might be afraid 
that the attorney would become a persona non grata in 
certain precincts of the judiciary.  
 
Further, it was not likely intended to help the client 
with additional appeals or post-conviction attacks on 
the conviction.  This said, one can presume that the 
lawyer was probably just upset over the decision and 
acted out of sheer frustration having believed he 
would win the appeal – “heat of battle” sort of thing.  
A zealous advocate who truly believes in the 
righteousness of his cause might, unthinkingly, react 
this way:  a kind of road rage like too many of us, the 
author included, experience when we feel that we 
have been driving in the lane straightforward, only to 
be cut off by an interloper (or judge) who doesn’t 
know what he’s doing. 

Disciplinary Decisions 

Forget about the practical or business aspects of an 
attorney’s decision to take issue with a court in the 
way that was done here.  Instead, using Monserrate as a 
starting point for the discussion, what exactly are the 
ethics of an attorney challenging a judge or a court, 
either in the courtroom or in the media outside 
court, when a decision or pattern of rulings goes 
against a lawyer, whether a lawyer is merely acting 
out of pure pique or for some other ulterior purpose? 
 
One, of course, begins with the New York Rules of 
Professional Conduct.  Rule 8.2(a) provides that “A 
lawyer shall not knowingly make a false statement of 
fact concerning the qualifications, conduct or 
integrity of a judge . . . .”8  And, in particular, with 
respect to a lawyer’s conduct inside the courtroom, 
Rule 3.3(f)(2)(4), “In appearing as a lawyer before a 
tribunal, a lawyer shall not . . . engage in undignified 
or discourteous conduct . . .” or “engage in conduct 
intended to disrupt the tribunal.”9 
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A series of  disciplinary decisions in New York draw 
somewhat of a divide (but maybe not) between 
instances where lawyers are disrespectful to a judge 
inside the courtroom during proceedings or where 
attorneys vent their views of judges or their conduct 
outside court or to the press.  In Matter of Golub,10 a 
high-profile attorney was trying a matrimonial case 
against the famous actor, William Hurt.  The 
attorney assailed a series of rulings against his client by 
the judge, a female whom he felt was star struck, after 
which the attorney, during what the Appellate 
Division referred to as “an intemperate outburst to 
the press,”11 said:  “The decision is a  love letter from 
the judge to Bill Hurt.”  He added that the judge was 
“not just infatuated with  Bill Hurt, but was in love 
with Bill Hurt.”12 The judge ultimately ruled, 
parenthetically, that there was no common law 
marriage between the couple, thereby a complete loss 
for Golub’s client.13 
 
At some point – not clear, either before or after 
disciplinary proceedings were instituted against him – 
Golub privately apologized to the judge.  She, in fact, 
later wrote a letter to the Disciplinary Committee 
saying that she saw his remarks as “foolish and ill-
conceived, but not malevolent,”14 and that his 
conduct during the trial was otherwise respectful and 
courteous.  The apology, which the judge accepted, 
went a long way with the Appellate Division, which 
confirmed the Panel’s recommendation of a public 
censure15 (for conduct violating the Rules 1-
102(A)(5)16  and 6 and 7-106(C)(6)).17 Interestingly, 
the Appellate Division’s decision was written in a 
way to exclude Golub’s offensive remarks about the 
judge. 

Kunstler 

Golub’s conduct was markedly different from that of 
the late heralded civil rights lawyer William Kunstler.  
While representing Yusef Salaam in the famous 
Central Park Jogger case, the presiding judge denied 
him a hearing over alleged juror conduct.  In 

response, Kunstler first complained that the judge’s 
denial was “outrageous.”18 A moment later, when the 
judge directed his clerk to call the next case, Kunstler 
upped the ante as follows:  “You have exhibited what 
your partisanship is.  You shouldn’t be sitting in 
court.  You are a disgrace to the bench.”19 After being 
held in contempt, he added as a throwaway, “You 
are violating every standard of fair play.”  The 
contempt holding was the basis for disciplinary 
proceedings against Kunstler, as to which he waived 
confidentiality.  The First Department panel that sat 
on Kunstler noted Kunstler’s “long history of 
strenuous advocacy in stress-filled situations” and his 
otherwise unblemished record during “a 
distinguished (albeit controversial) career.”20 

Parenthetically, this was a curious comment given 
Kunstler’s constant courtroom clashes, particularly 
with the notorious Judge Julius Hoffman during the 
legendary “Chicago 7” case many years earlier.21 A 
public censure was accorded Kunstler in the Central 
Park Jogging case – probably a badge of honor given 
his makeup. 
 
There are a number of lesser known cases where 
attorneys have been disciplined in New York for 
denouncing judges or the bench.  For example, in 
Matter of Hayes,22 the attorney was publicly censured 
for accusing the court and court clerk of racism 
during a court colloquy, and making other 
disrespectful comments.  In Matter of DeLio,23 during 
a colloquy that attorney told the judge “You’re so 
pompous on the bench it’s ridiculous.  You should 
remember what your jobs are.  I don’t have to 
respect you . . . .”  DeLio apologized to the judge 
and was publicly censured.24 
 
In Matter of Dinhofer,25 the attorney was suspended for 
three months for calling a judge “corrupt” during  
a telephone status conference.  And in Matter of 
Wisehart,26 in a court submission, the attorney 
referred to the judge’s decision as “Draconian and 
bizarre” and referred to “contemporaneous political 
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factors” at play in her elevation and election as a 
Supreme Court Justice.  When the judge remarked 
that the comments were “scurrilous,” the attorney 
added that “[i]t says ‘In God We Trust’ up there. We 
do not trust this court as it is presently constituted.”27 

For this and related conduct, the attorney was 
suspended from practice for two years.  Accordingly, 
in each of this series of cases the attorney’s conduct 
that resulted in public discipline occurred in the 
courtroom or in an actual proceeding relating to a 
litigation.    

The Erdmann Case 

One significant case addresses an attorney who 
essentially (in common parlance) “badmouthed” the 
New York judiciary generally, albeit unrelated to a  
particular case.  Martin Erdmann,  the Attorney-in-
Charge of the criminal defense division of New York 
City Legal Aid Society, gave an interview for a Life 
Magazine article entitled “I Have Nothing To Do 
With Justice.”28 In his interview he said, among other 
things:   

There are so few judges who just judge, who 
rule on questions of law, and leave guilt or 
innocence to the jury.  And Appellate 
Division judges aren’t and better.  They’re 
the whores who became madams. I would 
like to (be a judge) just to see if I could be 
the kind of judge I think a judge should be.  
But the only way you can get it is to be in 
politics or buy it – and I don’t even know 
the going price.29 

Brought up on disciplinary proceedings, the Third 
Department, to which the matter was transferred 
(given Erdmann’s generic attack on the judiciary, 
including the First Department where he practiced), 
found Erdmann guilty of professional misconduct and 
publicly censured him.30 On appeal to the Court of 
Appeals which, incidentally, rarely grants an appeal in 
disciplinary cases, the Court reversed the sanction 6-
1, holding this:   

Without more, isolated instances of 
disrespect for the law, Judges and courts 
expressed by vulgar and insulting words or 
other incivility, uttered, written or 
committed outside the precincts of a court 
are not subject to professional discipline.  
Nor is the matter substantially altered if there 
is hyperbole expressed in the impoverished 
vocabulary of the street.31 

The Court added, finally, that since Erdmann’s out-
of-court conduct was not censurable “it would not 
be appropriate to characterize further that conduct on 
the score of taste, civility, morality or ethics.”32  
Reading between the lines, it appears that the Court 
did exactly that,  and found Erdmann’s remarks 
clearly wanting, even though not formally 
condemnable.  (There is a  parenthetical irony to 
Erdmann – years later, Mayor Koch appointed him to 
the New York City Criminal Court.)33 

Conclusion 

Obviously, Erdmann provides strong support for the 
proposition that, while publicly making uncivil 
comments about a judge or court generally, without 
reference to a particular case, is frowned upon by the 
bench, it cannot be the proper subject of disciplinary 
action.  That said, however, attorneys must be 
cautious about the comments they make about judges 
even outside of court, particularly when they are 
subject to public dissemination.  Even if your name 
doesn’t end up in an Appellate Division proceeding 
entitled “Matter of You,” there may be a price to be 
paid for the remarks you make way beyond formal 
discipline.  
 
At the end of the day, one’s reputation is the only 
thing one leaves behind. First Amendment rights 
aside, Martin Erdmann’s judicial appointment after 
his interview with Life Magazine will likely remain 
sui generis. Notably, for better or worse, Erdmann’s 
January 17, 1987 obituary in the New York Times34 
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did refer to his excoriating quotation about appellate 
judges being “whores who became madams.”  

_____________________________ 
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