
“Our concern is that Manhattan District Attorney 
Cy Vance is too afraid to try this case.”1

S
trong words, indeed, andthey were not 
the only such aspersions cast by the 
speaker. Also stated was that 1) the Dis-
trict Attorney “has abandoned an inno-
cent woman and has denied an innocent 

woman a right to get justice in a rape case…[and]  
abandoned other women who will be raped in the 
future or sexually assaulted,”2 2) that Dominique 
Strauss-Kahn “sat there and nobody had the guts 
to go up to him and ask if he had committed these 
acts—Policing 101,”3 and 3) “if the Manhattan dis-
trict attorney who is elected to protect our moth-
ers, our daughters, our sisters, our wives, and our 
loved ones, is not going to stand up for them when 
they’re raped or sexually assaulted, who will?”4  
Brutal!

Given what we now know from the District Attor-
ney’s unique motion to dismiss the indictment,5 
these strident, salty, words seem over the top—
and, by most accounts, meritless.6 Still, perhaps 
more noteworthy: they are not the fighting words 
of Al Sharpton or his acolytes, who might employ 
such tactics to nudge or bully government action 
to further a cause du jour. Nor are they the words 
of a candidate running against Vance for District 
Attorney. Rather, the statements are those of a 
member of the criminal defense bar, counsel to 
Strauss-Kahn’s alleged victim, Nafissatou Diallo—
who must, going forward, do battle with that office 
on a regular basis. 

They were the ad hominem attacks by an attorney 
seeking to provoke the District Attorney to not dis-
miss a case that, all (except, seemingly, that attorney) 
would agree could not survive with a victim-wit-
ness if she had largely been discredited. Of course,  
Ms. Diallo had, at that point, already been signifi-
cantly undermined by inconsistent statements, even 
without input by DSK’s defense.

Now, of course, the dust has settled. Mr. Strauss-
Kahn is back in France, the case dismissed.7 But for 
Ms. Diallo, it is not over. She still wants civil vindi-
cation and compensation, and if what she claims 
happened to her—being forcibly compelled to give 
DSK sex—did happen to her, she is richly entitled 
to it. Some speculate, though, that the provocative 
strategy of seeking to publicly push the District 

Attorney to continue the prosecution, may have 
significantly undermined that civil case. 

The Dismissal Motion

Virtually every legal commentator who has read 
the District Attorney’s 25-page dismissal motion8 
concludes that Mr. Vance had no realistic choice but 
to dismiss after he learned what he learned about 
Ms. Diallo. Although his language was less direct and 
far more elegant, he basically told the world that Ms. 
Diallo lied, time and time again.9 Conversely, in the 
words of Ms. Diallo’s attorney, Kenneth P. Thompson, 
it was “a hatchet job on Ms. Diallo’s credibility.”10 The 
way the prosecutor presented it—explaining in haec 
verba all the credibility problems with Ms. Diallo on 
whose shoulders the case rested11—no prosecutor 
worth his salt would have chosen to proceed to a 
trial that, of necessity, would have required him to 
present her as the fulcrum of the case.

Notably, the District Attorney did not say he didn’t 
believe that she was forcibly compelled to give sex. 
Still, a close reading of the largely unprecedented 
motion raises this question: Why did the prosecu-
tors present their “victim” so harshly, in part by 
describing her inconsistent versions of the facts 
during office interviews, especially given that they 
did not, at least it appears, dispute that a crime 
occurred? If indeed she was seen as a “victim”—
even one whose credibility could no longer weather 
a blistering cross-examination at trial—why blow 
her out of the water? 

Unquestionably, the District Attorney’s Office did 
err critically even after it authorized Mr. Strauss-
Kahn’s publicized arrest on a plane about to leave 
for France. By opposing any bail, even the excep-
tionally high bail package the defendant proposed,12 
the District Attorney’s Office placed itself in the 
straightjacket of having to indict Mr. Strauss-Kahn 

within 144 hours (six days).13 That time constraint 
precluded the District Attorney from thoroughly 
investigating its victim quickly enough. Not hav-
ing done that due diligence, the prosecutors, both 
publicly and on the record in court, vouched for 
the credibility of an unknown immigrant chamber-
maid against one of the most powerful men in the 
world.

Having done so, the District Attorney, when 
having to pull the plug on the biggest case in his 
portfolio, would necessarily be under considerable 
pressure to take strong measures to explain precisely 
his reasons. If he had not done so, the worldwide 
press might opine that he was under political pres-
sure to take a dive! 

The Subconscious Dimension

Still, more may have been at stake, although the 
District Attorney’s Office might not even have real-
ized it. Perhaps only on a subconscious level, the 
prosecutors’ actions may have been motivated by 
their outrage over the hardball litigation tactics of 
Ms. Diallo’s principal attorney. Not only because he 
counseled a Diallo interview on international tele-
vision—a novel strategy even for a victim who has 
concluded that the prosecutor plans to “abandon” 
her—that would be her best chance to shame him, as 
it were, into sticking with the case. That was hardball 
enough. But beyond that, for week after week until 
the dismissal motion was filed, counsel made public 
statements staking out a claim of unprofessionalism 
on the part of the prosecutors.14 And, finally, on the 
eve of the dismissal, when he saw the writing on the 
wall, Ms. Diallo’s outspoken attorney asked the pre-
siding judge to appoint a special prosecutor for the  
case.15 

The prosecutors would undoubtedly insist that 
they would have filed the same submission even if 
the victim’s lawyer conducted himself as a model 
of collegial advocacy. But, putting aside the need to 
explain why such a publicized, high-profile, prosecu-
tion was being terminated, what else would have 
inspired such a vigorous motion that not only man-
dated dismissal, but was also a public ridiculing of 
Ms. Diallo that remains a stain on her public reputa-
tion and may significantly damage her still-pending 
civil case against Mr. Strauss-Kahn.16 That motion 
went out of its way, and seemingly not out of neces-
sity, to describe the many inconsistencies and lies in 
her various accounts about the pivotal incident at 
the Sofitel Hotel and in Ms. Diallo’s asylum narrative 
that enabled her to come to this country.17

The Ethics Implicated

We don’t quarrel here either with the ethics of 
the District Attorney or that of Ms. Diallo’s attorney. 
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Bear in mind, when one goes full boar 
against any prosecuting office, he 
potentially jeopardizes all of his future 
clients that the office will investigate or 
prosecute.



Her attorney, his outside-the-box pronouncements 
notwithstanding, appears to have represented his 
client in the fine traditions of zealous advocacy, 
including even his “Hail Mary” pass in counseling 
Ms. Diallo’s televised roadshow.18 At the same time, 
one wonders whether a lawyer’s willingness to go 
through a wall for his client is preferable to a more 
balanced approach. 

Bear in mind, when one goes full boar against 
any prosecuting office, he potentially jeopardizes 
all of his future clients that the office will investi-
gate or prosecute. There is no Euclidian formula 
that guides attorneys on how far an attorney can/
should go without risking too much, including the 
needs of all of his clients and future clientele. Inter-
estingly enough, when David Letterman complained 
to the District Attorney about an extortion attempt 
against him,19 Mr. Letterman’s own lawyer surpris-
ingly debated the defendant’s attorney on television 
during a news segment (either concerned that the 
District Attorney was not committed to the case, or 
for some other reason less valid). One wondered at 
the time about the true strategic benefit in taking 
that unusual step—after all, Mr. Letterman certainly 
had no pending civil action against his extorter for 
which he needed to level the playing field. 

Use of Publicity

The issue is not really about a lawyer’s ethics—it 
is about practicality. While somewhat questionable 
and quite uncommon, there is usually no ethical 
breach in going public and complaining that the 
prosecutor is unwilling to pursue a case. Nor is it 
unethical, even for a defense lawyer, which Ms. 
Diallo’s lawyer was not in this instance, to publicly 
seek to level that field for his client. Indeed, the 
U.S. Supreme Court specifically stated in Gentile v. 
Nevada20 that a lawyer’s duties in representing a 
client “do not begin inside the courtroom door.”21 

Counsel presumably, in representing a non-party 
(which Ms. Diallo was in the criminal case) so long 
before trial, had a right to have his client publicly 
interviewed and get his client listened to in the court 
of public opinion, even though any prosecutor would 
typically be adverse to such action by his principal 
witness, lest she be undermined by inconsistent 
statements.22 Indeed, in the right case (which it turns 
out this was not), such an action with a favorable 
editorial in The New York Times might have influ-
enced a prosecutor’s decision to hang tough. 

Moreover, the ethical issue implicated in using 
the media to promote a client’s interests do not 
address how the prosecutor’s office targeted by 
an attorney’s media blitz will treat that attorney 
or his next client in his next encounter. This is 
a problem confronted by every criminal defense 
lawyer. Unlike the civil litigator, the defense attor-
ney goes to bat against the same prosecution 
offices every day, and word gets around these 
offices very quickly.23 In fact, if any ethical pre-
cept deals with this issue, it favors the lawyer 
aggressively acting for the client, even if it may 
harm the lawyer himself in the long run. Simply 
put, in the words of the comment to Disciplinary 
Rule 1.7, “The lawyer’s own financial…business or 
other personal interests should not be permitted 
to have an adverse effect on the representation of  
aclient.”24

In his 1983 book, “The Best Defense,”25 Professor 
Alan Dershowitz accurately articulated the issues an 
attorney who feels he or she needs to go the extra 
mile in a case might someday face:

Many defense attorneys shy away from cases 
in which they must attack the integrity of pros-
ecuting attorneys. This is entirely understand-
able. The prosecuting attorney wields enormous 
power in the day-to-day life of a defense attorney 
and can exert considerable influence on the 
fate of his clients. Since plea bargaining is the 
dominant mode of resolving criminal cases, the 
defense lawyer must always look for a deal, 
and it is the prosecuting attorney who must 
agree to it. In some jurisdictions the prosecutor 
attorney also makes sentencing recommenda-
tions that often carry considerable weight with 
the judge.

On a more personal level the prosecutor can 
make the defense attorney’s life pleasant or mis-
erable in countless small, but important, ways: 
by agreeing to or by opposing continuances; by 
opening or closing files for discovery, by waiv-
ing or insisting on technical requirements, by 
recommending or denigrating the attorney to 
prospective clients; by being generally agree-
able or disagreeable. And many prosecutors are 
not reluctant to exercise their power in order 
to exact favors from defense attorneys. I am 
not suggesting that there is anything improper 
in all this, although it is often unseemly and 
sometimes borders on the unethical. I am 
only suggesting how important it is to remain 
on the good side of the prosecutor’s office.
Many prosecutors welcome a good fight—as 
long as it is over the guilt or innocence of the 
defendant. But when the fight concerns the 
integrity of the prosecutor himself, it is often 
difficult for the defense attorney and the “pros-
ecutor-defendant” to remain on good personal 
or professional terms. It is not surprising that 
most defense attorneys will decline cases in 
which their clients want them to attack the 
prosecutor. At best, they will simply deflect 
the attack from the prosecutor onto the 
“government” as an impersonal institution.26

The statement is just as valid today as it was 28 
years ago. Very few question the integrity of the 
District Attorney of New York county—nor indeed 
the other chief prosecutors in the state or federal 
jurisdictions in New York. At the same time, those 
who practice regularly, as Mr. Dershowitz says, 
know, on some level, that an attorney who takes 
an overly aggressive stance in representing an indi-
vidual defendant or target—or in the Strauss-Kahn 
case, in representing a victim in the court of public 
opinion—may suffer, at least in some intangible way, 
the next time he steps up to bat. 

We live in an era when word gets around way 
too fast and no hornbook or ethics opinions give 

guidance on the appropriateness of roundhouse 
punching when the attorney believes that his client 
is getting a raw deal. Diallo’s attorney didn’t hold 
the day with the strategy he chose, and it probably 
wouldn’t have mattered had he proceeded other-
wise. Perhaps he proceeded as he did precisely 
because, as he perceived it, his client deserved noth-
ing less, recognizing, as might any purist, that, in 
representing that particular client, or any client, the 
client at stake at the moment was/is his only client 
in the world, and it requires the lawyer’s abandon 
in doing what is necessary (and ethical) to protect 
that person’s rights and needs. 
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A close reading of the largely 
unprecedented dismissal motion raises 
this question: Why did the prosecutors 
present their ‘victim’ so harshly, in part 
by describing her inconsistent versions 
of the facts during office interviews, 
especially given that they did not, at 
least it appears, dispute that a  
crime occurred?


