
Y
ou litigated your heart out for 
a client, Joseph Ingrait, whom 
you relentlessly claimed to be 
innocent. You told anyone who 
would listen of his innocence—

notwithstanding the significant evidence 
against him—and even maintained his 
innocence to the prosecutor, whom you 
repeatedly tried to persuade to dismiss 
the case. Not to mention the judge, who 
aggressively pushed you to have Ingrait 
plead guilty, and then made your life a 
living hell throughout the trial because, 
in your view, Ingrait refused. During the 
long trial, you suffered from insomnia, 
tossing and turning over strategy decisions 
you had made or still needed to make. 
And, with seemingly sheer abandon, you  
pushed the rest of your practice aside, 
burdened by your emotional defense of 
“an innocent man.” 

But despite your zealous and Herculean 
efforts to defend this accused, the jury 
simply didn’t buy the alibi so poignantly (at 
least in your opinion) delivered at trial by his 
girlfriend. And, if that were not enough, after 
conviction the judge piled on consecutive 
sentences, seemingly in retaliation for 
Ingrait (or you) having declined to listen 
to the judge’s not-so-subtle entreaties of 
a shorter prison sentence if only he had 
pleaded guilty when the judge’s “generous” 

plea offer was still on the table.
So now, Ingrait is in prison. You’re not an 

appellate lawyer, so he chose one to take 
the battle from here. The case winds its 
way slowly through the appellate process 
while Ingrait’s horrible life in jail drones 
on. For a variety of reasons largely arising 

from incorrect rulings by the trial judge, 
Ingrait gains a reversal of the conviction 
after he has sat in jail for two years. But, 
even more importantly, your successor, Jim 
Armchair, somehow manages to persuade 
the prosecutor’s office to not retry the 
case. Ingrait is free at last; but, of course, 
only after two dreadful, back-to-the-wall 
years in the big house. 

As the saying goes, though, and as 
Ingrait understandably sees it: “Where do 
I go to get my life back?” Suing the state 
over his wrongful conviction will likely be 
a waste of time given the guilty verdict.1 
Seeking a more effective outcome, Ingrait 
decides to sue his trial lawyer—you!—for 

legal malpractice. That’s right, the guy 
who dropped everything to defend this 
case practically pro-bono! And, whatever 
malpractice policy you have, it can’t 
possibly cover this claim.

So now you need to defend yourself 
against him. 

The Law

In order to succeed on a cause of 
action for legal malpractice in New York, 
a plaintiff must allege (1) that the lawyer 
failed to exercise a duty of care, (2) that 
such negligence proximately caused his 
client’s damages, and (3) that, but for the 
lawyer’s negligence, the client would have 
been successful in the underlying action.2 A 
number of jurisdictions, including New York, 
believe that attorneys being sued for legal 
malpractice actions based on an underlying 
criminal proceeding—as compared to an 
underlying civil proceeding—deserve 
additional safeguards against liability.3 
Thus, New York courts require a plaintiff to 
assert his innocence or at least a colorable 
claim of innocence of the underlying offense 
in order to state a cause of action for legal 
malpractice in a criminal proceeding.4 

New York courts have consistently 
held that “no cause of action for legal 
malpractice stemming from negligent 
representation in a criminal action will lie 
where…the determination of the client’s 
guilt remains undisturbed.”5 Therefore, 
where a defendant is convicted or pleads 
guilty to an underlying offense, he may 
not sue his defense counsel for legal 
malpractice if the conviction has not been 
successfully challenged.6 
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For example, in Carmel v. Lunney, the 
leading case in the New York Court of 
Appeals, a client brought a legal malpractice 
claim against his former defense counsel 
for negligent representation.7 The 
complaint alleged that defense counsel 
failed to inform Paul Carmel of the possible 
consequences of testifying at a Martin Act 
hearing.8 Mr. Carmel’s testimony at the 
hearing ultimately led to his indictment 
for Martin Act violations, to which Mr. 
Carmel pleaded guilty.9 Mr. Carmel sued 
his defense attorney for legal malpractice, 
even though the conviction was never 
overturned. The court dismissed Mr. 
Carmel’s claim, explaining that the guilty 
plea precludes him from establishing that 
he was innocent or even colorably so.10 

But suppose your client was convicted 
at trial and was later exculpated in a post-
conviction proceeding for a constitutional 
violation by the trial court. Even though the 
conviction was overturned, the court made 
no determination about your client’s “actual 
innocence.” In the malpractice action, 
may you (the attorney), consistent with 
your duties of loyalty and confidentiality 
to your former client, subpoena records 
and testimony to undermine that claim of 
innocence, maybe even actually establishing 
your client’s guilt? And, given that you have 
consistently maintained his innocence 
in the past, are you ethically precluded  
from now establishing or at least suggesting 
his guilt?

Ethical Rules

Rule 1.6(a) of the New York Rules of 
Professional Conduct prohibits a lawyer 
from “reveal[ing] confidential information, 
as defined in this Rule, or us[ing] such 
information to the disadvantage of a client 
or for the advantage of the lawyer or a third 
person…”11 The rule defines “confidential 
information” as “information gained during 
or relating to the representation of a client, 
whatever its source, that is (a) protected by 
the attorney-client privilege, (b) likely to be 
embarrassing or detrimental to the client if 
disclosed, or (c) information that the client 
has requested be kept confidential.”12 

However, an exception to the rule—
sometimes referred to as the “attorney 
self-defense” exception—permits a lawyer 

to “reveal or use confidential information 
to the extent that the lawyer reasonably 
believes [it] necessary to defend the 
lawyer…against an accusation of wrongful 
conduct.”13 The Comment to the Rule 
further provides that the lawyer may 
respond to such an accusation lodged 
against him, as pertinent here, in a civil 
lawsuit initiated against him. 

‘Marrero v. Feintuch’

This is precisely what happened this 
past January in Marrero v. Feintuch, a 
case arising out of New Jersey Superior 
Court.14 After being convicted of armed 

robbery and sentenced to five years in 
jail, Jeffrey Marrero hired appellate counsel 
and appealed his conviction. On appeal, 
Mr. Marrero’s conviction was overturned—
primarily based on judicial errors—and 
remanded to the lower court for a new 
trial. Following a discussion with appellate 
counsel and review of its case, the state 
declined to pursue further prosecution. In its 
memorandum to the trial judge supporting 
the requested dismissal, the assistant 
prosecutor identified several flaws with 
his case, including a witness identification 
problem and telephone records which 
verified that Mr. Marrero called his 
girlfriend from his home phone about 20 
minutes prior to the robbery. The phone 
records had not been introduced at trial 
to corroborate the girlfriend’s testimony, 
whose account was understandably 
undermined by the impeaching fact that 
she was his girlfriend.

The court, acting on the prosecutor’s 
motion, dismissed the case, and Mr. Marrero, 
now a free man, sued his trial attorney—
Howard Feintuch—for legal malpractice, 
alleging that Mr. Feintuch botched the 
defense by neglecting to introduce the 

corroborating phone records. Faced with 
this lawsuit, Mr. Feintuch subpoenaed Mr. 
Marrero’s friend, Richard Stenzer, who was 
with Mr. Marrero on the day of the robbery 
(and listed as a prosecution witness at  
trial, but not called). 

When plaintiffs moved to quash the 
subpoena, defendants opposed the motion 
and filed an affidavit of the prosecutor who 
tried the underlying case. In his affidavit the 
prosecutor asserted that had Mr. Feintuch 
introduced the telephone records at trial, 
he would have used them to impeach Mr. 
Marrero’s girlfriend, since the records 
indicated that the call only lasted six 
minutes—10-15 minutes less than the 
girlfriend had indicated in her testimony. 
Moreover, the prosecutor explained that he 
would have also introduced Mr. Stenzer to 
testify, who would have further undermined 
Mr. Marrero’s alibi. In essence, in defending 
the malpractice claim against him, Mr. 
Feintuch was actively using his former 
client’s harmful facts to undermine the 
claim of innocence. 

And according to the Appellate Division 
of the New Jersey Superior Court, Mr. 
Feintuch was within his rights to do just 
that. While it agreed that proof of actual 
innocence is not a prerequisite to suing 
one’s former criminal defense attorney 
for negligence, it found that it is relevant 
where, as in Marrero, the plaintiff placed 
his innocence and alibi at issue by alleging 
in his complaint that he was home at the 
time of the robbery. Thus, Mr. Stenzer’s 
deposition could lead to admissible 
evidence. Accordingly, the court found, 
if Mr. Stenzer implicated Mr. Marrero, his 
testimony could be relevant to undermine 
the “causal connection” between Mr. 
Feintuch’s malpractice and Mr. Marrero’s 
conviction and consequent incarceration: 
a not-so-easy yet crucial distinction.  

Extent of the Rule

But what if, instead of being sued by his 
client, the attorney learns that he is being 
investigated for potentially illegal conduct 
in connection with his legal representation 
of a client? Could the attorney—even prior 
to any indictment or formal accusation—
disclose attorney-client communications 
in order to protect himself from criminal 
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The lawyer is only permitted to invoke 
the ‘attorney self-defense’ exception 
to the extent that it is ‘necessary’ to 
exculpate him of the wrongdoing. 
Going any further—and disclosing 
unnecessary communications—could 
result in a violation of New York Rules of 
Professional Conduct Rule 1.6 (b)(5)(i). 



prosecution, even if the communications 
may incriminate the client? Apparently, so! 
In a 1986 ethics opinion by the New York 
City Bar, the Committee on Professional 
and Judicial Ethics explained that DR 
4-101(C)(4) (now Rule 1.6(b)(5)(i) of the 
Rules of Professional Conduct) confers a 
right of “self-defense.”15 While the right 
is not to be invoked expansively, it does 
allow the attorney to protect himself from 
the burdens of defending against a formal 
charge and the damage such a charge can 
inflict on a lawyer’s reputation.16 Therefore, 
the lawyer may disclose these confidential 
communications even prior to any  
formal charges.17

Disclosure is, however, limited. First, 
the Rules of Professional Conduct require 
more than a “whisper of suspicion of 
wrongdoing” before the attorney can invoke 
the “attorney self-defense” exception. 
Second, the attorney must be careful not to 
over-disclose.18 In other words, the lawyer 
is only permitted to invoke the “attorney 
self-defense” exception to the extent that 
it is “necessary” to exculpate him of the 
wrongdoing.19 Going any further—and 
disclosing unnecessary communications—
could result in a violation of New York 
Rules of Professional Conduct Rule 1.6 (b)
(5)(i). The key point to remember is that 
this exception should be used narrowly. 
Efforts to broaden it may frustrate the 
principal purposes of Rule 1.6—to ensure 
full and open communications between 
clients and their attorneys.20

Different Scenarios

So let’s change the facts of the 
hypothetical above slightly: Ingrait appeals 
the original conviction and, after a new jury 
trial, is acquitted of all charges against him. 
The acquittal—though not dispositive of 
innocence—is sufficient to raise at least a 
“colorable” claim of innocence.21 Could you 
now, consistent with the New York Rules 
of Professional Conduct, use your client’s 
confidences against him to establish his 
guilt? Sure, it certainly seems so! Since doing 
so would undermine—nay, eliminate!—
Ingrait’s malpractice claim. For example, 
if the former client raises his innocence 
as proof that the attorney’s negligence 
“proximately caused” his incarceration, you 

can offer the evidence of his guilt to establish 
that his detention and incarceration were 
the expected consequence of his culpable 
criminal conduct, defeating his claim that 
your conduct caused the harm alleged.22 
Moreover, if Ingrait raises his innocence 
as proof of your failure to exercise due 
care, evidence of his guilt would preclude 
him from establishing that “but for” 
your negligence, he would have been 
successful in his underlying action.23

But what if Ingrait is exonerated by DNA 
evidence and the prosecutor on that basis 
consents to a dismissal?24 Could you still 
use your client’s confidences which may 
still be incriminating or at least evidentiary 
of guilt? The answer here is trickier, as it 
becomes less clear how the confidential 
information will be “necessary” to exculpate 
him of the wrongdoing.25 In other words, 
if Ingrait has conclusively established his 
innocence, it would be difficult for you to 
argue that use of your client’s confidences 
are necessary to establish his guilt—since 
doing so would seemingly be futile based 
on the DNA exoneration. While it may still 
be possible to use your client’s confidences 
to the extent that they defeat a different 
element of your client’s legal malpractice 
claim, attorneys should be careful not to 
disclose unnecessary communications that 
are outside the scope of the element for 
which they are offered to refute.26 

What is clear, however, is that the 
attorney does not need to introduce 
confidential evidence of guilt if guilt is not 
at issue in the case. In other words, if the 
client brings a malpractice action against 
the attorney even though the conviction has 
not been set aside, the attorney need only 
rely on the four corners of the complaint 
and argue that plaintiff’s complaint should 
be dismissed as a matter of law for failure 
to set forth a claim for legal malpractice—a 
motion that will likely be granted in almost 
every jurisdiction!27
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