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The City Council’s residency ‘scandal’ - not so simple 

By Jerry H. Goldfeder 

 

The Daily News’ exposé of residency issues by City 
Council members brings to mind previous stories the 
paper has run about state legislators who also 
supposedly live outside their districts. At first blush, it 
might seem like an open-and-shut case, right? If 
elected officials do not maintain their home within 
the borders of the district they represent, they should 
immediately be booted from office. Not so fast. 

New York’s law on what constitutes residency is 
quite elastic. The statutory requirement for candidates 
and elected officials boils down to this: Your 
residence is the permanent abode to which you will 
always return, even if you are temporarily absent 
from it. The courts of the state have consistently 
interpreted this as allowing multiple residences. As 
long as an apartment or house is a place to which the 
candidate or officeholder is legitimately connected, 
she may maintain two or several such homes and may 
choose one of them as her permanent official 
residence. Think Mayor Bloomberg. 

 

Admittedly, the results can sometimes leave ordinary 
voters, most of whom struggle to pay the bills on one 
home, scratching their heads. Several years ago, a 
candidate for Kings County Surrogate’s Court judge 
rented an apartment in Brooklyn while also living 
with her husband and children in a house they 
owned in New Jersey. The court said that some 
modern couples have multiple residences, and she 
could choose Brooklyn as her permanent home, 
despite where the rest of her family lived. This ruling 
is fairly typical of the liberality of residency 
requirements. And the approach is not new. Forty 
years ago, a candidate for state attorney general 
worked and lived in Washington but had an 
apartment in New York that he rarely went to; the 
courts nevertheless ruled that he “constructively” 
lived in New York, and could run. Sound familiar? 
Chicago’s next mayor, Rahm Emanuel, would say 
so.  
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In fact, appellate courts have recently held that people 
who live in New York City with “second homes” 
upstate can choose their rural house as their 
permanent residence for voting purposes. It’s their 
choice.  

So here we have several New York City Council 
members who some might think are up to no good 
because they are obtaining tax benefits on residences 
outside the city while also claiming they live in their 
district. Does that mean the home they say is 
permanent is a sham? Not necessarily. As long as they 
can show that they keep clothing there, and 
sometimes eat and sleep there, the residences in the 
district will probably pass muster under the law. 
Perhaps they have cable, a telephone or other utilities 
as well. If they have some or most of these 
connections to the home they claim as their official 
residence, their good fortune to have an additional 
residence is not enough to conclude that their district 
home is bogus. 

In this regard, the election law is consistent with 
several recent rulings by IRS tribunals. One case was 
especially pertinent: A judge held that even though a  

taxpayer spent only several days a year in New York 
and otherwise had no ongoing social or business 
presence here, she was nevertheless a resident of the 
state. Similarly, public officials who split their time 
between two residences may choose one as a 
permanent home, even if they have significant 
connections to the other one as well. 

This is the law. Constituents might not like it, and 
can vote against those who split their time between 
two or three homes; that’s their right. I cannot speak 
to the actual facts in the Council cases, but I have 
represented several public officials and candidates 
facing similar allegations. They usually go nowhere.  

So, perhaps those who find the law problematic 
ought to speak to the state Legislature instead.  

_____________________________ 

Jerry H. Goldfeder, practices election law at 
Stroock & Stroock & Lavan LLP. He was special 
counsel to then-state Attorney General Andrew 
Cuomo, and teaches election law at Fordham Law 
School. He is the author of “Goldfeder’s Modern 
Election Law.” 
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