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Silencing Amicus Curiae 

Government’s initial motion to prevent the filing of ‘friend of the court’ briefs in 
Rubashkin case was unusual and troubling. 

By Bennett L. Gershman and Joel Cohen  

 

In a bizarre motion, a U.S. attorney in Iowa 
demanded that the U.S. Court of Appeals for the 8th 
Circuit refuse to accept amicus curiae briefs from 
several prominent organizations, joined by law 
professors, former federal judges and prosecutors, in a 
highly publicized case involving allegations of serious 
prosecutorial and judicial misconduct.  Seeking 
permission to file these “friend of the court” briefs 
were the American Civil Liberties Union, the 
National Association of Criminal Defense Lawyers 
and the Washington Legal Foundation.  The 
government’s “resistance motion” claimed that the 
participation of these amici would not “substantially 
aid the court,” and “is an attempt to inject interest 
group politics into the case.”  More likely, the 
prosecutor’s heavy-handed action to block the amici 
was a mean-spirited response to public criticism of 
the government’s conduct in the case, which, 
ironically, will probably only increase public attention 
to the government’s abuse of power. 

The case involves the prosecution of Sholom 
Rubashkin, chief executive of a kosher meat 
processing plant in Postville, Iowa, following the 
largest immigration raid in U.S. history and the arrests 
of nearly 400 undocumented workers, one-tenth of 
the town’s population.  In the ensuing media frenzy, 
including reports of worker abuses, the U.S. attorney 
in Iowa indicted Rubashkin for immigration-related 
offenses, but later dropped those charges in favor of 
allegations of bank fraud, for which Rubashkin was 
convicted. 

The government initially sought a life sentence for 
Rubashkin, a 51-year-old first-time offender, but 
after sharp criticism of this “extreme sentencing 
position” from six former U.S. attorneys general, one 
former solicitor general and more than a dozen 
former U.S. attorneys, altered its position to 25 years.  
However, in apparent disregard of the federal 
sentencing guidelines, U.S. District Judge Linda 
Reade, who presided at Rubashkin’s trial, sentenced 
Rubashkin to 27 years in prison. 
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Following the trial and sentence, and as they were 
preparing for the appeal, Rubashkin’s lawyers 
discovered that for several months prior to the raid, 
Reade and prosecutors had engaged in months of ex 
parte communications about the planning and 
execution of the raid, the location for the defendants’ 
detention and trials and the prosecutor’s charging 
strategies following the raid.  Reade expressed her 
“personal commitment to support the operation in 
any way possible,” and the raid was “timed to 
comport with [the judge’s] vacation schedule.”  
Armed with this new information, Rubashkin’s 
attorneys sought a new trial, which Reade denied, 
finding the motion devoid of merit and a waste of 
time.  The amicus briefs focus on the constitutional 
and ethical impropriety of Reade’s participation in 
the Postville raid, as well as her erroneous application 
of the sentencing guidelines. 

The government’s attempt to block the amici was 
wholly inconsistent with the norm of U.S. appellate 
litigation, which almost always welcomes amici 
participation.  With one significant exception, amici 
must obtain consent from the parties to file a brief, 
and when consent is denied to obtain leave of the 
court.  Courts freely grant leave when a party refuses 
to consent, and the U.S. Supreme Court grants leave 
in virtually all cases. Only the United States is 
authorized to file an amicus brief without needing 
consent of the parties or leave of the court. 

Moreover, although some amicus briefs may be 
redundant and do not significantly assist a court’s legal 
analysis, there is no question that amicus briefs often 
have made a significant contribution to a court’s 
analysis and decision.  Two Supreme Court decisions 
quickly come to mind: Grutter v. Bollinger, the 
University of Michigan affirmative action case that 
cited prominently the amicus brief from retired 
military officers, and Romer v. Evans, the Colorado 
gay rights case that adopted much of the analysis in 

the amicus brief of several prominent law school 
professors. 

The resistance by the Iowa prosecutor may have 
simply been a knee-jerk reaction to a sensitive and 
controversial case in which the government’s conduct 
was harshly criticized. Or it may reflect an attitude of 
some judges who would restrict granting leave to 
amici only when a party is inadequately represented, 
or when amici are able to provide the court with a 
unique perspective not otherwise presented.  If judges 
are worried about heavy caseloads, and the desire to 
minimize extraneous readings, they would have to 
read the amicus briefs anyway to determine if they 
were extraneous.  However, if judges — and 
prosecutors — are animated by the quest to serve the 
cause of justice, silencing amici seems inconsistent 
with furthering that interest, particularly briefs from 
amici with distinguished pedigrees and a record of 
substantive contributions. 

Fortunately, at least in this instance, and for 
whatever reason it chose to do so — the government 
claimed that it wished to prevent the court from 
reading the amicus briefs without its responsive 
submission — the government ultimately withdrew 
its objection.  Who knows? Maybe it was simply the 
public scrutiny over the government’s questionable 
motion — which probably explains why public 
scrutiny of the bona fides of some prosecutorial 
practices is so important. 

 
_____________________________ 
Bennett L. Gershman is a professor of law at Pace 
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