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Easy to miss behind a barrage of tweets, videotape and threats, the 
recent vice presidential debate was most notable as a refreshing 
non-event. And despite rumblings, Senator Tim Kaine’s adversaries 
made no serious attempt to malign him for providing pro bono 
counsel to two persons on death row. Whatever the reason for their 
restraint in this no-holds barred environment, there are at least 
three encouraging takeaways. 

One is that death penalty defense (and other criminal defense) work 
has become an entrenched component of our criminal justice 
system. Sen. Kaine’s cases date to the 1980s. Since then, pro bono 
counsel have played an increasingly vital role in representing 
otherwise forsaken clients and challenging overzealous prosecutions, using litigation and 
lobbying to roll back the reach of capital punishment. Generally speaking, death penalty work in 
the United States takes two approaches: (1) let’s get rid of the death penalty, and (2) while 
we’re stuck with it, let’s make sure it’s not applied unfairly. Both components give truth to the 
adage that “the true administration of justice is the firmest pillar of good government.” 

Pro bono counsel could not do this work without the tireless and expert assistance of local, 
state and national death penalty projects, such as the American Bar Association’s.  This potent 
collaboration has benefited of late from two parallel developments. First, the public and 
lawmakers are finally waking up to the terrible toll on justice caused by the “war on drugs,” 
mandatory minimum sentencing, privatizing prisons and racial profiling. Second, frequent 
stories of police and prosecutorial abuse, wrongful convictions, exonerations and “actual 
innocence” expose the fundamental inequities of the system. The result is a stronger 
movement for deep reform, including capital reform. For years, the United States has been the 
sole Western nation to preserve the death penalty. Today, only a handful of states cling to 
capital punishment. But like fingernails on a blackboard, we can hear the sound of their failing 
grip. 
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A second takeaway is that, although pro bono clients are not high-powered and well-
connected, pro bono work is not an easy political target. Pro bono efforts like Sen. Kaine’s are 
serious, sophisticated and well-resourced. Attorneys who willingly provide free legal services to 
indigent clients not only demonstrate a fierce commitment to justice, they also become leaders 
at their firms and at the bar. Their sacrifice, insight and grit earn them the respect of their 
peers. Capital cases can require vast expenditures of time, energy and money, yet whether at 
larger firms or smaller ones (like Kaine’s was), neither the lawyers nor their firms are easily 
pushed off their marks. Years ago, when big law firms took on pro bono representations of 
Guantanamo prisoners, there was a brief outcry in some quarters. BigLaw held its ground, 
however, and in time the dissenters backed off. One imagines the same kind of critique would 
be hard to mount today. 

The third takeaway demonstrated by Sen. Kaine’s pro bono experience is that the law functions 
best, and brings us closest to justice and a more perfect union, when it is applied blindly — 
which is to say equally to all, regardless of wealth, race, gender, sexuality or ethnicity. No 
matter how unpopular the cause or the client, we cannot allow our laws to bend to the 
ideologue of the day, nor sway with public opinion. A right to counsel for some, but not others, 
is no right at all, but a luxury to be bought and sold in the political market. This holds as true for 
the Sixth Amendment as it does for the Fourth Amendment, as well as the right to vote, to 
housing and to education. And it must hold true especially when political pressure calls for 
shortcuts. 

Sen. Kaine’s is an example of justice in action. His personal belief is that capital punishment is 
wrong, morally. As pro bono counsel in capital punishment cases, he was able to align his 
personal beliefs with his professional duties. But as Governor of Virginia, he swore to put aside 
his personal belief and uphold the laws of that state. He presided over 11 executions and 
granted one pardon. However painful for him personally, he understood that respect for the 
law is paramount. 

Still, even today, there are some who would bend the law to their personal beliefs, designate 
certain classes of persons less worthy of the full protection of the laws, and justify profound 
damage to our justice system by invoking security concerns. This Faustian caprice calls to mind 
the celebrated scene in “A Man for All Seasons” in which Sir Thomas More — humanist, lawyer, 
Lord Chancellor, martyr to Henry VIII, and eventually, Saint — upbraids Roper, the young 
idealist awash with grand, half-formed, religion-inspired designs for remaking the world. In the 
scene, More explains why even the devil should get the benefit of a fair trial. 
 

Roper: So now you’d give the Devil benefit of the law! 



 

More: Yes. What would you do? Cut a great road through the law to get after the Devil? 

Roper: I’d cut down every law in England to do that. 

More: Oh? And when the last law was down, and the Devil turned round on you — 
where would you hide, Roper, all the laws being flat? This country’s planted thick with 
laws from coast to coast — man’s laws, not God’s — and if you cut them down — and 
you’re just the man to do it — d’you really think you could stand upright in the winds 
that would blow then? 

Tim Kaine stood up for despised clients because the law said they should have counsel, and 
because in representing them and upholding the law, he and countless other pro bono counsel 
promote fairness for all. Strong stuff, and for the moment anyway, a ray of hope. 

—By Kevin J. Curnin, Association of Pro Bono Counsel 

Kevin Curnin is president-elect of the Association of Pro Bono Counsel and a partner at Stroock 
& Stroock & Lavan LLP, where he directs the Public Service Project. 
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