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What’s Required in Requirements 
Contracts 

Requirements contracts are prevalent in various 
industries because they serve the purposes of buyer 
and seller alike.  In the last six months, 
requirements contracts in the amounts of hundreds 
of millions of dollars were entered into for the 
supply of goods such as geospatial mapping 
products for use by the U.S. intelligence 
community and the supply of mechanical parts for 
use by the U.S. Navy.1    

Although requirements contracts are a valuable 
tool for certain businesses, they are not without 
their own set of unique risks and issues.  This 
article focuses on some of the key elements that 
parties should consider when structuring a 
requirements contract, and provides important 
pointers to parties that are considering entering 
into requirements contracts. 

                                                
1  See the following news links: 

http://www.afcea.org/content/?q=node/13661; 
http://www.huntingtonnews.net/98739; 
http://www.bizjournals.com/orlando/news/2014/10
/24/harris-corp-awarded-770m-mapping-products-
services.html. 

A requirements contract is an agreement 
between a buyer and a seller whereby the seller 
promises to sell to the buyer, and the buyer 
promises to purchase from the seller, all of a 
specific type of good that the buyer requires over 
the term of the contract.2  Requirements contracts 
differ from traditional contracts for the purchase 
and sale of goods because they do not specify a 
specific quantity of goods to be purchased by the 
buyer. 
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2  Although this article focuses on requirements 

contracts, a corollary contract exists, known as an 
output contract, in which a seller promises to sell and 
a buyer promises to purchase, all of the output 
produced by the seller for a certain commodity 
during the term of such output contract.  The 
jurisprudence that has developed around 
requirements contracts and the issues raised in this 
article generally applies equally to output contracts. 

http://www.afcea.org/content/?q=node/13661
http://www.huntingtonnews.net/98739
http://www.bizjournals.com/orlando/news/2014/10/24/harris-corp-awarded-770m-mapping-products-services.html
http://www.bizjournals.com/orlando/news/2014/10/24/harris-corp-awarded-770m-mapping-products-services.html
http://www.bizjournals.com/orlando/news/2014/10/24/harris-corp-awarded-770m-mapping-products-services.html
http://www.stroock.com/


        P O S I T I V E  E N E R G Y  

 
 

What is a requirements contract? 

A key component of a traditional contract for 
the purchase and sale of goods is the parties’ 
express agreement on the specific quantity of the 
goods to be purchased.  In contrast, requirements 
contracts leave open the quantity term, which 
instead is to be determined specifically by the good 
faith requirements of the buyer over the life of the 
contract.  Thus, requirements contracts are better 
viewed as relational contracts, which are formed 
over time, as the course of dealing between the 
parties develops.3 

Requirements contracts provide a buyer certain  
advantages because they mitigate the risk that the 
buyer’s estimates of its needs are inaccurate which 
could result in the buyer purchasing too much or 
too little of the good in question.  In a traditional 
purchase and sale contract, if the buyer orders too 
much of a good , the buyer remains obligated to 
pay for and take delivery of the excess goods it 
does not need, and, if the buyer orders an 
insufficient quantity of goods, it will not have 
sufficient inventory to satisfy the demands of its 
business.  As a result, the buyer will be forced to 
either, in the case of an oversupply, sell excess 
supply in the open market or, in the case of an 
insufficient supply, purchase additional goods in 
the open market – such as the spot market for oil 
or power. In each case, the buyer will be exposed 
to price risk and potential supply and demand 
constraints.  Under a requirements contract, the 
buyer purchases only the quantity of goods that it 
requires—no more, no less.  The buyer is assured, 
subject to the performance of the seller, that it has 
a steady supply of goods at a set price that has been 
mutually agreed upon by the parties.  This 
certainty permits buyers to operate more 
efficiently.  Requirements contracts also provide 
advantages to the seller.  As requirements contracts 
are typically exclusive, the seller secures future 
                                                
3  See Joseph M. Perillo, Corbin on Contracts, Vol. 2, 

§6.5, p. 241. 

business from a customer who promises to 
purchase from the seller all of the goods the buyer 
requires at a price the seller has freely negotiated.  
The seller establishes for itself a reliable off taker for 
its product. 

Issues concerning Requirements Contracts 

1. Enforceability 

The enforceability of a requirements contract 
typically has been raised as an issue by a party 
wishing to be relieved of its obligations under such 
a contract.  Prior to enactment of the Uniform 
Commercial Code, the “unenforceability” 
argument met with some success.  A survey of case 
law demonstrates that some courts have been 
skeptical as to the enforceability of requirements 
contracts on the grounds that such contracts lacked 
adequate consideration and definiteness.  A 
fundamental principle of contract law is that a 
contract must set forth definite terms which 
embody the intent of the parties.4  As courts have 
noted, “a court cannot enforce a contract unless it 
is able to determine what in fact the parties have 
agreed to.”5   Because they lack a defined contract 
quantity, requirements contracts can be viewed as 
failing this definiteness test.   

Courts also have questioned whether 
requirements contracts were premised on sufficient 
consideration, given that the buyer agreed to buy 
all that he required of a certain commodity, but did 
not actually commit, nor was required, to buy 
anything at all.  The buyer could end up not 
requiring any of the good covered by the contract, 
and thus purchase nothing under the contract 
without breaching its terms. 

Although the enforceability of requirements 
contracts may have been an issue under common 

                                                
4  See Glen Banks, New York Contract Law, Vol. 28, 

§2:15 (“Few principles are better settled in the law of 
contracts than the requirement for definiteness.”) 

5  See Matter of 166 Mamaroneck Ave. Corp. v. 151 E. 
Post Rd. Corp., 78 N.Y.2d 88, 91 (1991). 
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law, Section 2-306(1) of the Uniform Commercial 
Code expressly addressed this issue.  Section 2-
306(1) of the UCC states in pertinent part: 

A term which measures the quantity by 
the output of the seller or the 
requirements of the buyer means such 
actual output or requirements as may 
occur in good faith, except that no 
quantity unreasonably disproportionate 
to any stated estimate or in the absence 
of a stated to any normal or otherwise 
comparable prior output or requirements 
may be tendered or demanded. 

In other words, a requirements contract will not 
be deemed invalid due to indefiniteness as the 
quantity term will be deemed to be the actual 
requirements of the buyer as may occur in good 
faith. 

In Section 2-306, comment 2, the drafters of the 
UCC laid to rest the concerns expressed at 
common law regarding the definiteness and basis 
for consideration in requirements contracts: 

[A] contract for output or requirements is 
not too indefinite since it is held to mean 
the actual good faith output or 
requirements of the particular party.  Nor 
does such a contract lack mutuality of 
obligation since, under this section, the 
party who will determine quantity is 
required to operate his plan or conduct 
his business in good faith and according 
to commercial standards of fair dealing in 
the trade so that his output or 
requirements will approximate a 
reasonably foreseeable figure…6 

Concepts of good faith and reasonable 
proportionality provide support for the 
enforceability of requirements contracts. 

2. Exclusivity 

The law, however, is not settled on whether a 
requirements contract would be found enforceable 
if it were a non-exclusive arrangement in which 

                                                
6  U.C.C. §2-306. Comment 2. 

the buyer is free under the terms of the 
requirements contract to purchase the goods it 
requires from vendors other than the seller.  What 
has the buyer agreed to under a requirements 
contract, if it has no obligation to purchase 
anything from the seller and is free to satisfy its 
requirements from other vendors?  

Although the buyer’s promise under a non-
exclusive requirements contract could be viewed as 
illusory, several cases have upheld requirements 
contracts that embodied non-exclusive 
arrangements.  For example, in City of Louisville. v. 
Rockwell Manufacturing Co.,7  the parties agreed that 
plaintiff would supply the City of Louisville with 
part of its requirements for parking meters, in an 
amount approximately equaling 7650 parking 
meters.  The City later argued that there was no 
actual contract between the parties, and the 
agreement was merely an open ended offer by 
plaintiff to supply the parking meters at a set price 
and time, without any commitment on the part of 
the City.   

The Sixth Circuit rejected the City’s argument, 
stating that under the UCC, “requirements” is not 
too indefinite a term, because it is held to mean the 
actual good faith requirements of the City when 
dealing according to commercial standards of 
fairness.  The Sixth Circuit further held that the 
use of the word “part” was not illusory or lacking 
in mutuality, in light of both the estimate for 7650 
parking meters and the full record including a 
fulsome agreement, evidencing the parties clear 
intent to contract.8  By contrast, other cases have 
held that an arrangement that is not fully exclusive 
results in an agreement that is not an enforceable 
requirements contract.9  

                                                
7  482 F.2d 159 (6th Cir. 1973). 
8  Id. 
9  See cases which found the requirements contracts 

unenforceable, for e.g., Mid-South Packers, Inc. v. 
Shoney’s Inc., 761 F.2d 1117, 41 U.C.C. Rep. Serv. 
38 (5th Cir. 1985) (decided based on an analysis of 
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Given the uncertainty regarding whether 
requirements contracts may be non-exclusive, 
sellers should endeavor to enter into requirements 
contracts that obligate the buyer to purchase the 
goods the buyer requires exclusively from the seller 
during the term of the contract.  In the absence of 
full exclusivity, sellers should seek some partial 
exclusivity.  For example, buyer may contract with 
seller to buy all of its needs for a certain product up 
to a stated amount, or not less than a certain 
amount.  Similarly, buyer may contract with seller 
to buy a product exclusively from seller within a 
stated time frame or within a stated geographic 
area.  The limits in these examples effectively 
restrain the discretion of the buyer and provide a 
basis for finding that the consideration is adequate 
and the contract is enforceable. 

3. Clarify the Expectations of the 
Parties  

When interpreting a contract, courts attempt to 
ascertain and honor the clear intent of the parties.  
As the Second Circuit has explained, “The primary 
objective in contract interpretation is to give effect 
to the intent of the contracting parties as revealed 
by the language they chose to use.”10  Because 
requirements contracts do not have a fixed contract 
quantity, it is important that they have clear and 
unambiguous terms that set forth the parties’ 
understandings with respect to the quantities of 
goods expected to be purchased over the term of 
the agreement.  Although the phrase that the buyer 
will purchase “its requirements of the goods” has 

                                                                          
the UCC and pre-UCC common law, and holding 
that the contract was not a requirements contract due 
to the lack of exclusivity); Propulsion Technologies, Inc. 
v. Attwood Corp., 369 F.3d 896, 904 (5th Cir. 2004) 
(holding that the contract failed under the Statute of 
Frauds because the agreement did not contain an 
express exclusivity provision, and without such a 
provision the quantity was not ascertainable and the 
agreement lacked consideration). 

10  Sayers v. Rochester Telephone Corp. Supplemental 
Management Pension Plan, 7 F.3d 1091, 1094 (2d Cir. 
1993). 

been held to be sufficient to create an enforceable 
requirements contract, the parties to a requirements 
contract should provide more specificity as to what 
they mean by the buyer’s “requirements”.   

Because the buyer under a requirements contract 
is not obligated to purchase any set amount of 
goods, parties should consider including a 
provision that the buyer is obligated to take and 
purchase a minimum quantity of goods.  A 
‘minimum take’ provision protects the seller from a 
situation where the buyer, despite entering into the 
requirements contract, does not purchase any 
goods from the seller.  Alternatively, a 
requirements contract could provide for the 
purchase and sale of a quantity of goods within a 
specified range or set forth expected estimates of 
quantities to be purchased.  Setting forth a 
minimum quantity, a range of quantities, or 
projected estimates provides a level of certainty as 
to the expectations of the parties to the 
requirements contract that would otherwise be 
lacking.   

Parties should not simply rely on the UCC’s 
principle of reasonable proportionality set forth in 
Section 2-306,11 in lieu of providing specificity as 
to the expected contract quantity in their contracts.  
The meaning and applicability of “reasonable 
proportionality” is an issue that continues to be 
litigated in connection with contract disputes, and 
“reasonable proportionality” can have differing 
meanings depending on the nature of specific 
industries.  Parties should not rely on the 
expectation that, should a dispute arise, the parties 
will be able to agree, or that a court will be able to 
determine, what contract quantity is reasonably 

                                                
11  U.C.C. §2-306 states in pertinent part (emphasis 

added):  “A term which measures the quantity by the 
output of the seller or the requirements of the buyer 
means such actual output or requirements as may 
occur in good faith, except that no quantity unreasonably 
disproportionate to any stated estimate or in the absence of a 
stated estimate to any normal or otherwise comparable prior 
output or requirements may be tendered or demanded.” 
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proportionate either to the parties’ stated estimate 
or to the parties’ prior dealings.12   

In addition to including a minimum take 
provision or quantity range in a requirements 
contract, consideration should be given to 
including provisions that address what happens if 
the seller is unable to meet the buyer’s demand for 
goods or if the buyer is unable to satisfy any 
minimum take provision.  Should there be a 
termination right in such circumstance?  Should 
the contract be extended to allow shortfalls to be 
made up?  Should the contract provide for 
liquidated damages in such circumstances?     

4. Contract Damages 

Requirements contracts should clearly address 
the damages that will be payable following a 
default by either the seller or the buyer.  Without a 
clear damages provision, the lack of a fixed 
contract quantity makes it difficult to determine 
and prove the contractual damages owed by the 
defaulting party.  For example, a seller might be in 
a situation where the buyer ceases to purchase 
goods under a requirements contract, and the seller 
believes the buyer is acting in bad faith.  Although 
a court may agree with the seller that, based on the 
analysis of the facts, the buyer has breached the 
terms of the requirements contract, it may be 
difficult for the court to determine what damages, 
if any, the buyer owes the seller if the contract 
does not specifically provide a roadmap for 
calculating damages.  Without a damages provision 
in the contract, the buyer will set forth arguments 
that minimize the quantity of goods it would have 
required over the term of the contract, while the 
Seller will set forth arguments that attempt to 
maximize the quantity of goods that the buyer 

                                                
12  See e.g., Dienes Corp. v. Long Island R. Co., 47 

U.C.C. Rep. Serv. 2d 941 (E.D.N.Y. 2002) 
(discussing how courts are split on whether the 
standard of reasonable proportionality applies to 
demand for increases in quantity only, or whether it 
also applies to decreases in demand). 

would have required over the term of the contract.  
This may lead to a lengthy litigation and an 
outcome that is not ideal for either party. 

To address this issue and limit disputes as to 
damages, parties should include provisions in their 
requirements contracts that specify how damages 
will be determined.  The contract should state 
whether forward damages for the unperformed 
portion of the contract will be payable by the 
defaulting party.  If forward damages are payable, 
the contract should provide a clear mechanism for 
determining the quantities to be used for 
calculating forward damages.  It is not unusual for a 
requirements contract to provide that, in the event 
of a default and for purposes of determining 
damages, the forward contract quantities will be 
projected based on the buyer’s historical 
requirements for the goods in question or that the 
forward contract quantities will be projected based 
on the requirements of similarly situated buyers (in 
each case as modified by projected market 
demands).   

5. Termination 

Given the uncertainty that is inherent in 
requirements contracts, including unanticipated 
changes in the buyer’s requirements or the seller’s 
ability to meet its supply obligations, parties should 
consider including mechanisms in their 
requirements contracts that provide for the 
termination of the contract upon the occurrence of 
specified events.  These termination provisions 
should be triggered based on the commercial 
realities of the parties’ respective businesses – e.g., 
granting a termination right to a seller if a buyer 
closes a manufacturing facility supplied by seller’s 
natural gas or electricity; granting a buyer the right 
to terminate a floating rate contract if the rate the 
seller sets for its commodity increases past a certain 
price point.  Similarly, in a requirements contract, 
the buyer may want to be expressly relieved of its 
obligations under the contract if demands for its 
products fall below a certain level or if its principal 
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manufacturing facilities are shut down.  It is easier 
to address these issues at the outset when 
structuring the agreement, than it is to deal with 
them after they occur – when unsuccessful 
attempts to resolve them may lead to costly 
litigation. 

Conclusion 

Requirements contracts provide both buyers and 
sellers with practical advantages that can provide 
for a more efficient sale and purchase of 
commodities than contracts simply providing for 
specified quantity, price and durational terms.  
Keeping in mind the issues that might arise relating 
to variations in business cycles, requirements 
contracts can provide added certainty that is absent 
from more traditional agreements. By 
understanding the nuances that come into play 
with requirements contracts, and the issues that 
might arise regarding enforceability of the 
agreements – such as exclusivity of purchasers, 
clarifying the intent of the parties at the outset, and 
defining contract damages and termination rights – 
parties can reap critical benefits from requirements 
contracts, and improve bottom line performance.   

 
By Scott Le Bouef, a Partner in Stroock’s Energy 
and Project Finance and Commodities and 
Derivatives Practice Groups, and Claude Szyfer, a 
Partner in Stroock’s Litigation Practice Group. 

* * * * *
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http://www.stroock.com/practices/Commodities
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http://www.stroock.com/practices/Litigation
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Update: Power Up in the Air (Part 
II):  EPA Proposed Regulations for 
New and Existing Power Plants 

As discussed in Part I of this article, the Cross-State 
Air Pollution Rule (“CSAPR”) promulgated by the 
U.S. Environmental Protection Agency (“EPA”) [76 
Fed. Reg. 48208 (August 8, 2011)] was upheld by the 
U.S. Supreme Court in April 2014 [EPA v. EME 
Homer City Generation, 134 S. Ct. 1584 (2014)].  
On December 3, 2014, CSAPR was amended to begin 
implementation of the rule and establish new compliance 
dates [79 Fed. Reg. 71663].  Compliance with 
CSAPR’s Phase I emissions standards is now required 
in 2015-2016, instead of 2012-2013, and compliance 
with CSAPR’s Phase II emissions standards is now 
required in 2017, instead of 2014.  Certain other parts 
of the rule were remanded to the D.C. Circuit and were 
the subject of oral argument before the Court on March 
11, 2015.  

Also discussed in Part I of this article is the D.C. 
Circuit’s April 2014 decision that upheld the Mercury 
and Air Toxics Standards for Power Plants (“MATS”) 
[77 Fed. Reg. 9304 (February 16, 2012), as amended, 
79 Fed. Reg. 24073 (April 24, 2013)], [White 
Stallion Energy Center v. EPA, 748 F.3d 1222 
(D.C, Cir. 2014)].  In late November 2014, the U.S. 
Supreme Court agreed to hear the appeal of that decision 
[cert. granted sub nom. Michigan v. EPA, Nos. 14-46 
et al. (November 25, 2014)].  Oral argument is 
scheduled for March 25, 2015.  Stroock will continue to 
monitor developments with respect to both CSAPR and 
MATS.   

This article (Part II) focuses on two other regulations 
proposed by the EPA, both of which seek to limit 
greenhouse gas (“GHG”) emissions from new and 
existing power plants as part of the agency’s agenda to 
address the impacts of climate change. 

Proposed Rule on GHG Emissions for 
New Power Plants 

The EPA has authority over emissions from new 
power plants pursuant to Section 111(b) of the 

Clean Air Act (“CAA”), governing New Source 
Performance Standards (“NSPS”).1  Under this 
section, the standard must “reflect[] the degree of 
emission limitation achievable through the 
application of the best system of emission reduction 
which (taking into account the cost of achieving 
such reduction and any nonair quality health and 
environmental impact and energy requirements) 
the Administrator determines has been adequately 
demonstrated.”2  On January 8, 2014, the EPA 
proposed Standards of Performance for 
Greenhouse Gas Emissions From New Electric 
Utility Generating Units.3   

In its proposed NSPS rule, the EPA seeks to 
control carbon dioxide (CO2) emissions from 
natural gas and coal fired power plants and 
proposes maximum allowable CO2 emissions per 
unit of electricity.  The proposed regulations 
would establish numerical emissions limits that 
would vary depending on the fuel and size of the 
facility.  Natural gas power plants that are 100 
megawatts (“MW”) or larger would have a 
maximum emission standard of 1,000 pounds of 
CO2 per megawatt hour (“MWh”) of electricity 
produced.  The EPA believes that these larger 
natural gas power plants will easily meet this 
standard by using current combined cycle 
technology.  Natural gas power plants that are 
smaller in size and operation (primarily simple 
cycle peakers) would be required to meet a slightly 
relaxed emission limit of 1,100 pounds of CO2 per 
MWh.  For coal fired plants to comply with the 
emissions limits, they must use carbon capture and 
storage (or sequestration) (“CCS”) technology.  If 
CCS is used at the beginning of production from a 
new plant, the 1,100 pounds of CO2 per MWh 
limit would apply.  If CCS is constructed and 
employed within the first seven years of 

                                                
1  42 U.S.C. §§ 7411.  NSPS include new facilities and 

substantially modified or reconstructed facilities. 
2  42 U.S.C. §§ 7411(a)(1). 
3  79 Fed. Reg. 1430 (January 8, 2014). 
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production, the plant could comply with a seven 
year average ranging from 1,000 to 1,050 pounds 
of CO2 per MWh.  The comment period on these 
proposed regulations closed on May 9, 2014, with 
almost two million comments received by the 
EPA.  The EPA had been expected to issue the 
final regulations at the end of 2014.  

In the proposal, the EPA stated that the costs to 
power plants would be minimal, but opposition is 
strong.  A major concern for power plants subject 
to the rule is that the EPA’s proposed standards are 
only achievable by natural gas plants and not 
realistic for coal power plants.  Currently, 30% of 
the country’s electricity comes from natural gas, 
but natural gas has increased to over 90% of current 
fossil fuel production and, consequently, most 
future plants are slated to be built for natural gas.  
To date, there have been only two new coal plants 
to open (in Texas and Indiana) since 2013, both 
without CCS.  Kansas has approved plans to build 
the new 895 MW Sunflower coal fired plant in 
Holcomb, Kansas, also without CCS.   

At present, there is only one large scale facility 
with CCS operating anywhere in the world -- the 
Boundary Dam project in Saskatchewan, Canada, 
which only began operating in October 2014.  
Another project is under construction by the 
Southern Company – the Kemper County Plant in 
Mississippi – but the current $6.2 billion budget 
continues to increase.  Finally, in early February 
2015, the U.S. Department of Energy pulled its 
money out of the FutureGen project in southern 
Illinois, making continuation of that project 
unlikely.  Power producers argue that the proposed 
rule will make it impossible for any new coal plants 
to enter the industry in the future.   

Proposed Rule on GHG Emissions for 
Existing Power Plants (Clean Power Plan) 

The EPA is authorized to control emissions from 
existing power plants pursuant to Section 111(d) of 

the CAA.4  On June 18, 2014, the EPA proposed 
its Carbon Pollution Emission Guidelines for 
Existing Electric Utility Generating Units, labelled 
the so-called Clean Power Plan.5  Under the 
proposed rules, states would be required to 
establish GHG emissions standards following the 
“best system of emission reduction” (“BSER”), 
which factors in costs for curbing emissions as well 
as energy, health and the environment.  
Specifically, the EPA is proposing four BSER 
measurements to achieve suitable emission 
reductions:  

1. Greater efficiency in the operation of coal-
fired plants;6  

2. Greater repowering of plants, switching fuel 
from coal to natural gas;  

3. Greater use of low or zero carbon emitting 
power sources (e.g., renewables and nuclear); 
and  

4. Greater efficiency in the use of electricity.  

The new rule would not, however, force states 
to strictly follow the EPA’s BSER criteria.  
Although the EPA’s proposed rule does have state-
specific emissions targets, the rule would permit 
states to decide how best to achieve these goals – 
either by implementing plans on their own or 
jointly with other states.  Ultimately, every state 
would have a goal calculated as CO2 emissions in 
pounds, divided by the state’s electricity 
production from fossil fuel plants and low or zero 
generating power sources in MWhs.  Alternatively, 
states could elect to use mass-based targets and 
institute trading programs.  Because only states 

                                                
4  42 U.S.C. §§ 7411. 
5  79 Fed. Reg. 34830 (June 18, 2014).  This Federal 

Register notice also included NSPS for modified and 
reconstructed power plants. 

6  In its support for the proposed rule, EPA projects 
that, even with approximately one fifth of current 
coal-fired power sources, primarily small aging units, 
expected to retire by 2020 (approximately 50 
gigawatts of power), 30% of all electricity will still be 
produced using coal. 
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with fossil fuel plants would be subject to the rule, 
Vermont and Washington D.C. are not covered. 

The proposed rule would also require that states 
meet certain submission deadlines for their 
reduction plans.  States would be required to 
propose initial compliance plans in accordance 
with the rule by June 30, 2016, with some 
available extensions.  Generally, final single-state 
plans would be due by June 30, 2017, and multi-
state plans would be due by June 30, 2018.  The 
longer it takes for EPA to finalize the proposed 
regulations, the more likely these deadlines will be 
modified.  

After states offer their plans, the EPA will 
commence notice and comment rulemaking to 
accept or reject the plan within one year.  Overall, 
the proposed rule seeks to have states beginning to 
implement emissions reductions by 2020, with 
specific target limits being achieved by 2030, 
particularly a reduction of carbon emissions by 30 
percent from the 2005 levels.  

The EPA believes that the rule will have an 
economic impact of lowering electric bills by 8% 
in 2030.  In spite of the EPA’s claimed benefits, 
opponents believe the costs of compliance will 
increase power costs and reduce reliability.  The 
comment period on these proposed regulations 
closed on December 1, 2014, and, once again, 
almost two million comments were received by the 
EPA. 

Even though the final rule has yet to be 
promulgated and litigation is not ripe, this has not 
stopped opponents from trying to block the EPA 
from taking action on the proposal.  Murray 
Energy, a large private coal company, joined by 
the states of West Virginia, Alabama, Alaska, 
Kentucky, Nebraska, Ohio, Oklahoma, South 
Carolina, and Wyoming (the “Petitioners”) 
brought suit against the EPA for this potential 

regulation of existing power plants.7  The 
Petitioners argued that the proposed rule 
improperly forces states to create plans in 
expectation of the new rule, because if a state 
decides to wait for the final rule then it will not 
have adequate time in which to comply.   

But not all states feel this way.  The District of 
Columbia and 13 states – New York, California, 
Connecticut, Delaware, Maine, New Mexico, 
Oregon, Rhode Island, Vermont, Washington, 
Massachusetts, Maryland, and New Hampshire – 
have supported the EPA in the lawsuit.8  The U.S. 
Department of Justice, on behalf of the EPA, has 
argued that that the Petitioners have no standing to 
bring their petition and that the Court lacks 
jurisdiction because the claims are not ripe.9  Oral 
argument before the D.C. Circuit is scheduled for 
April 16, 2015.   

In the aftermath of the November 2014 
elections, the EPA decided to delay the final 
promulgation of the NSPS for carbon emissions 
from new, modified or reconstructed power plants 
and merge them with the Clean Power Plan, and 
to promulgate the whole package together during 
the Summer of 2015.  There will certainly be legal 
challenges to both sets of final regulations.   

Conclusion 

If promulgated and implemented, the EPA’s 
proposed rule on GHG emissions for new power 
plants and the proposed rule on GHG emissions for 
existing power plants (Clean Power Plan) may 
significantly affect the power industry, especially 
coal plants.  Litigation to challenge these 
regulations, even before promulgation, has already 

                                                
7  In re Murray Energy Corp. v. EPA, No. 14-1112 (D.C. 

Cir. filed June 18, 2014). 
8  Brief for States of New York, California, 

Connecticut, Delaware, Maine, Maryland, Rhode 
Island, Vermont, Washington, and the District of 
Columbia as Amici Curiae Supporting Respondent 
filed November 10, 2014, arguing, among other 
things, that carbon reductions are necessary to combat 
climate change. 

9  Brief for Respondent EPA, filed February 12, 2015. 
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begun and is likely to continue. As always, power 
producers should be cognizant of the emission 
reduction requirements, any technology needed to 
meet the limits, and the deadlines for 
implementing plans and meeting the EPA’s 
projected rules. 

 
By E. Gail Suchman, Special Counsel in Stroock’s 
Environmental and Energy and Project Finance 
Practice Groups, and Nicole Hanson, an associate 
in Stroock’s Real Estate Practice Group. 

* * * * * 
 

For More Information 

Jeffrey W. Meyers Scott Le Bouef 
212.806.5750 212.806.6662 
jmeyers@stroock.com slebouef@stroock.com 
  
Claude Szyfer E. Gail Suchman 
212.806.5934 212.806.6656 
cszyfer@stroock.com gsuchman@stroock.com 
  
 

http://www.stroock.com/practices/Environmental
http://www.stroock.com/practices/Energy
http://www.stroock.com/practices/Energy
http://www.stroock.com/practices/Real-Estate
http://www.stroock.com/people/jmeyers
http://www.stroock.com/people/sle%20bouef
mailto:jmeyers@stroock.com
mailto:slebouef@stroock.com
http://www.stroock.com/people/CSzyfer
http://www.stroock.com/people/esuchman
http://www.stroock.com/email-disclaimer?profsid=people/CSzyfer
mailto:gsuchman@stroock.com


                         

 

 

New York 
 Maiden Lane 

New York, NY  - 
Tel: .. 
Fax: .. 

Los Angeles 
 Century Park East 

Los Angeles, CA  - 
Tel: .. 
Fax: .. 

Miami 
Southeast Financial Center 

 South Biscayne Boulevard, Suite  
Miami, FL  - 

Tel: .. 
Fax: .. 

Washington, DC 
 K Street NW, Suite  
Washington, DC  - 

Tel: .. 
Fax: .. 

 

www.stroock.com 

 
This Stroock Special Bulletin is a publication of Stroock & Stroock & 
Lavan  ©  Stroock & Stroock & Lavan . All rights 
reserved. Quotation with attribution is permitted. This Stroock 
publication offers general information and should not be taken or 
used as legal advice for specific situations, which depend on the 
evaluation of precise factual circumstances. Please note that 
Stroock does not undertake to update its publications after their 
publication date to reflect subsequent developments. This Stroock 
publication may contain attorney advertising. Prior results do not 
guarantee a similar outcome. 
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