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Congress intentionally built an asymmetry into the Federal Arbitration Act, 9 U.S.C. § 1 that tends to favor parties seeking 
to enforce arbitration agreements. An order refusing to compel arbitration is immediately appealable, as is an order 
refusing to stay proceedings pending arbitration. See 9 U.S.C. §§ 1-16. By contrast, an order compelling arbitration and 
staying the litigation until arbitration is completed is not immediately appealable (unless certified for discretionary appeal 
pursuant to 28 U.S.C. § 1292(b), a rare occurrence). The party resisting arbitration must complete the arbitration 
proceedings, and only may appeal the order compelling arbitration after an adverse judgment is entered on the arbitration 
award. See 9 U.S.C. §16(a)(3). 

Indeed, Congress expressly denied the appellate courts jurisdiction over most appeals of orders compelling arbitration, 
and over most appeals of orders staying litigation pending arbitration. See 9 U.S.C. § 16(b)(1), (2). But despite what appears 
to be straightforward statutory language, cases disagree as to the degree to which Congress can as a practical matter limit 
appellate courts’ ability to review orders compelling arbitration. In some circumstances appellate courts can rule on the 
propriety of such orders, but the trend in the Courts of Appeals appears to be to narrow the availability of appellate review. 

The asymmetry in appellate jurisdiction set forth in the FAA has a certain logic behind it. The party seeking arbitration is 
denied the benefit of their bargain if they are unable to obtain swift appellate review of an order refusing to compel 
arbitration. Parties enter into arbitration agreements to avoid the expense and delay of litigation. If they can vindicate their 
right to arbitration only after completing litigation, they are worse off than if they never had an arbitration agreement in the 
first place. 

From the standpoint of the party resisting arbitration, however, there is no comparable unfairness. The resisting party 
potentially may prevail in the arbitration, thereby mooting the challenge to the arbitration clause. Alternatively, if the 
resisting party loses in the arbitration, one basis to challenge the award is that arbitration never should have been ordered 
in the first place. Thus, a party who improperly seeks to enforce an arbitration provision is exposed to two risks: they could 
lose in arbitration, and even if they win in arbitration, the victory might be taken away if a court declines to enforce the 
award on the grounds that arbitration never should have been compelled in the first place. 

At that point, the party who (improperly) compelled arbitration would bear the additional costs and risks of litigation they 
sought to avoid through arbitration. The resisting party potentially benefits from this asymmetry. If arbitration is compelled, 
the resisting party can preserve their ultimate appellate challenge until after they know whether they have won or lost in 
arbitration. 

Nonetheless, some courts and litigants consider the asymmetry to be unfair to the party resisting litigation, simply because 
one party has a right to immediate appeal when the other does not. District courts ruling on motions to compel arbitration 
sometimes will grant the motion and concurrently dismiss the litigation, thereby creating an immediately appealable order. 
Green Tree Financial Corp.-Ala. v. Randolph, 531 U.S. 79, 86-87 (2000). This practice arguably violates the FAA, which 
expressly states that when the district court is “satisfied that the issue involved in such suit or proceeding is referable to 
arbitration … [the court] shall on application of one of the parties stay the trial of the action until such arbitration has been 
had in accordance with the terms of the agreement, providing the applicant for the stay is not in default in proceeding with 
such arbitration.” 9 U.S.C. § 3. 

Similarly, FAA section 4 states that when ruling on a motion to compel arbitration, if the court is satisfied that arbitration is 
proper, it “shall make an order directing the parties to proceed to arbitration in accordance with the terms of the 
agreement.” 9 U.S.C. § 4. Accordingly, Justice Steven Breyer would hold that there are no circumstances when an order 
compelling arbitration is appealable, because it is improper for a district judge to enter a dismissal concurrently with an 
order compelling arbitration. See Lamps Plus, Inc. v. Varela, 139 S. Ct. 1407, 1422-24 (2019) (Breyer, J., dissenting). Justice 
Breyer, in his dissent in Lamps Plus, wrote, “Congress limited interlocutory review of orders concerning arbitration in a way 
that favors arbitration … [T]he appellate scheme of the FAA reflects Congress’ policy decision that, if a district court 
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determines that arbitration of a claim is called for, there should be no appellate interference with the arbitral process unless 
and until that process has run its course.” 

In Lamps Plus, the majority of justices declined to take up this issue, but on the narrow grounds that neither party had 
formally filed a motion for a stay or had challenged the district court's ability to enter a dismissal rather than a stay. See 
also Green Tree, 531 U.S. at 87 n.2 (reserving question of whether and under what circumstances a district court must stay 
the case pending arbitration, rather than dismissing outright). 

Therefore, it seems clear (or at least there is no clear Supreme Court law precluding it) that a district judge desiring 
appellate review of her order compelling arbitration may create appellate jurisdiction by dismissing the case when 
compelling arbitration. What remains unclear is whether a plaintiff resisting arbitration can create appellate jurisdiction by 
dismissing on his own. A split of authority may be developing as to this question, in spite of recent Supreme Court authority 
strongly critical of plaintiffs’ ability to manufacture appellate jurisdiction on their own. 

In general, courts are skeptical of litigants’ efforts to manufacture jurisdiction. For example, in Microsoft Corp. v. Baker, 137 
S. Ct. 1702 (2017), the Supreme Court held that a plaintiff could not, by stipulating to a voluntary dismissal with prejudice, 
create appellate jurisdiction in the Ninth Circuit to review an order striking class allegations, after the Ninth Circuit had 
denied discretionary review under Federal Rule of Civil Procedure 23(f). This tactic, the Court said, improperly “invites 
protracted litigation and piecemeal appeals.” The general rule is to permit interlocutory appeals only in very rare 
circumstances, and this usually “firm” rule requiring just one appeal “preserves the proper balance between trial and 
appellate courts, minimizes the harassment and delay that would result from repeated interlocutory appeals, and promotes 
the efficient administration of justice.” 

In Keena v. Groupon, Inc., 886 F.3d 360 (4th Cir. 2018), the Fourth Circuit applied Microsoft v. Baker to bar an attempt to 
appeal an order compelling arbitration. The district court initially granted the defendant's motion to compel arbitration 
and to stay the case. The plaintiff then requested that the district court certify the order for interlocutory appeal pursuant 
to 28 U.S.C. § 1292(b), but this motion was denied. The plaintiff requested in the alternative that the order compelling 
arbitration be amended to dismiss the complaint with prejudice, on the grounds that plaintiff had no intention to pursue 
arbitration “because the costs of that process outweighed the potential recovery.” The plaintiff had filed the case as a class 
action, and claimed that only the prospect of a classwide recovery made the case worthwhile; the arbitration agreement 
forbade classwide arbitration. The district court approved the alternative request, seeking no point to an indefinite stay for 
an arbitration that plaintiff had no intention to pursue. 

On appeal, the Fourth Circuit examined Microsoft v. Baker at length, and found that its reasoning also applied to attempts 
to manufacture appellate jurisdiction, in spite of the FAA's prohibition of appeals of orders compelling arbitration. Baker 
reaffirms “the longstanding principle that a party is not entitled to appeal from a consensual dismissal of her claims.” 
Perhaps the most interesting aspect of this decision is that if the district court had originally dismissed the litigation (either 
on its own initiative or in response to a request by the defendant) rather than stayed it, appellate jurisdiction might well 
have existed. What deprived the appellate court of jurisdiction was that a stay had initially been entered. That original order 
is what destroyed appellate jurisdiction, and the district court could not undo the effects of the prior stay order with a new 
order of dismissal, made at the plaintiff's request. 

The Second Circuit reached the same conclusion in an unpublished opinion, Bynum v. Maplebear, Inc., 698 Fed. Appx. 23 
(2d Cir. Oct. 5, 2017). In Bynum, the district court initially granted a motion to compel arbitration and entered a stay. The 
plaintiff informed the court that he did not want to commence arbitration, but rather wanted to appeal the arbitration ruling 
immediately, and therefore requested that the court enter a dismissal. The district court obliged, but the appellate court 
held that this was an improper circumvention of the FAA's restrictions on appellate jurisdiction. Once the order compelling 
arbitration and staying the case had been entered, the plaintiff could not manufacture jurisdiction by requesting that the 
case be voluntarily dismissed. 

A case suggesting the opposite view of appellate jurisdiction nonetheless reached a substantively identical result: The 
merits of the arbitration order could not be challenged on appeal. In Griggs v. S.G.E. Mgmt., L.L.C., 905 F.3d 835 (5th Cir. 
2018), a motion to compel arbitration was granted, and the case was stayed. The plaintiff, however, refused to commence 
arbitration, on the grounds that she believe the arbitration order to be erroneous, and the district court issued an order to 
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show cause why the case should not be dismissed for failure to prosecute. The plaintiff again re-asserted that he would not 
arbitrate, and the court entered an order dismissing the complaint without prejudice. 

The plaintiff appealed, and defendants challenged appellate jurisdiction. The Fifth Circuit found that it had appellate 
jurisdiction over the dismissal for failure to prosecute, because such a dismissal is not a voluntary dismissal that 
automatically deprives the appellate court of jurisdiction. However, on the merits of the appeal, the Fifth Circuit determined 
that only the order dismissing for failure to prosecute could be considered. Because plaintiff was subject to a clear order 
to arbitrate, yet had taken no steps to complete arbitration, the district court's order of dismissal was correct on the merits, 
due to the “clear record of intentional delay and contumacious conduct.” Thus, the order of dismissal was affirmed. The 
plaintiff was not permitted to challenge the order compelling arbitration, even though that was the order that ultimately 
led to the dismissal. The Fifth Circuit found that prior interlocutory orders do not merge into a judgment of dismissal for 
failure to prosecute. To allow such review would unfairly reward plaintiff for disobeying the district court's order compelling 
arbitration, and would undermine Congressional intent to prohibit appeals of such orders, the appellate court found. 

It remains to be seen whether other circuits will apply Microsoft v. Baker to restrict appeals of arbitration orders. In the Ninth 
Circuit, for example, it was well-established prior to Baker that a plaintiff could obtain review of an arbitration order by 
refusing to arbitrate and then voluntarily dismissing his claims with prejudice. Omstead v. Dell, Inc., 594 F.3d 1081, 1085 
(9th Cir. 2010). The Ninth Circuit described this as a “risky” strategy, because if the arbitration order were upheld, then the 
dismissed claims would be permanently barred, and could not be renewed in a post-appeal arbitration. As noted above, 
the Fourth Circuit, and probably also the Second and Fifth Circuits, would not permit this tactic to be used to obtain 
substantive appellate review of an order compelling arbitration. 

The Ninth Circuit, however, has a long history of skepticism toward arbitration agreements, and thus may be disinclined to 
find that Microsoft v. Baker overrules Omstead. Indeed, the Ninth Circuit already suggested, in Rodriguez v. Taco Bell Corp., 
896 F.3d 952, 955 (9th Cir. 2018), and in Brown v. Cinemark USA, Inc., 876 F.3d 1199, 1201 (9th Cir. 2017), that Microsoft v. 
Baker has little application outside its specific facts. In Rodriguez, the defendant obtained summary judgment on certain 
employment claims but not others, and the plaintiff dismissed the surviving claims with prejudice to obtain immediate 
review of the summary judgment order. 

The Ninth Circuit held that this was permissible, as Microsoft v. Baker applied only to class certification orders. Rodriguez, 
896 F.3d at 955. Because the Federal Rules of Civil Procedure set forth a particular process to seek interlocutory review of 
class certification rulings, permitting a voluntary dismissal to manufacture appellate jurisdiction would interfere with that 
process. By contrast, that risk did not exist with respect to efforts to obtain review of a partial summary judgment motion, 
the Ninth Circuit found. Brown even distinguished Microsoft v. Baker in the class certification context, with the Ninth Circuit 
permitting an appeal of a class certification order after a voluntary dismissal because the dismissal came after multiple 
other issues were litigated to resolution; although the dismissal was part of a partial settlement, it was not a “sham” intended 
purely to manufacture appellate jurisdiction. Brown, 876 F.3d at 1201. 

As the Ninth Circuit did in Rodriguez, the Tenth and District of Columbia Circuits also have balked at applying Microsoft v. 
Baker outside its specific procedural context of appeals of class certification rulings. See Xlear v. Focus Nutrition, LLC, 893 
F.3d 1227, 1236 (10th Cir. 2018) (“We read Microsoft as addressing the narrow situation where a hopeful class action plaintiff 
uses a stipulation of dismissal as a tactic to overcome the limitations placed on appellate jurisdiction by 28 U.S.C. § 1291”); 
In re Brewer, 863 F.3d 861, 871 (D.C. Cir. 2017) (Microsoft v. Baker described as applying only in its particular unusual 
circumstances: where a class plaintiff “opportunistically dismissed his individual claims in order to get review of an issue—
class certification—for which he had been denied interlocutory review”). Nevertheless, these courts have not yet expressly 
addressed how Microsoft v. Baker might or might not affect appellate jurisdiction in an FAA case. 

The Seventh Circuit substantively analyzed an order compelling arbitration without doubting its appellate jurisdiction to 
do so. Hunt v. Moore Brothers, Inc., 861 F.3d 655 (7th Cir. 2017). The appeal arose in the context of an order dismissing the 
case and imposing sanctions on a party who refused to arbitrate. The resisting party argued that sanctions were 
inappropriate because she had valid legal arguments as to why the arbitration order was improper, but the Seventh Circuit 
rejected these arguments as frivolous. (her “effort to avoid arbitration was doomed … her complaint was a disaster, and 
her efforts to avoid arbitration were meritless … objectively unreasonable … objectively baseless”). 
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Regarding appellate jurisdiction, the Seventh Circuit analogized the order to one dismissing the case without prejudice on 
grounds of forum non conveniens; appellate jurisdiction is proper because the dismissal resolves all claims between the 
parties in the original forum, even though litigation may continue in a different forum. It is unclear, however, whether the 
Seventh Circuit would reach the same result in a case where only an order compelling arbitration is challenged, with no 
collateral issues in play, such as the propriety of a sanctions order. 

The reasoning of cases declining to apply Microsoft v. Baker outside the class certification context arguably should not 
apply to arbitration cases, because the FAA sets forth specific limitations on appeals, and presumes that orders compelling 
arbitration and staying litigation pending arbitration ordinarily will not be appealed immediately. A party desiring 
arbitration could argue that any effort to seek interlocutory review (other than through the 28 U.S.C. § 1292(b) certification 
process) would be contrary to Congressional intent, as expressly stated in the FAA. See 9 U.S.C. § 16(b)(1), (2). 

If a well-defined circuit split emerges in this area—a serious likelihood given judicial hostility to arbitration in certain 
jurisdictions—the Supreme Court may need to weigh in on how broadly Microsoft v. Baker applies, and whether it precludes 
efforts to manufacture appellate jurisdiction to review orders compelling arbitration. 
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