
A 
recurring problem for boards and 
managers of cooperative housing 
corporations and condominium 
associations, as well as their 
counsel, is collecting delinquent 

maintenance or common charge payments. 
However, given the heightened regulation 
of debt collection practices in recent years, 
doing so may present challenges.

In New York City, delinquency collec-
tion activities are subject to three levels 
of regulation: federal statutes, state regu-
lations and the New York City Adminis-
trative Code. In 1977, Congress enacted 
the Fair Debt Collection Practices Act 
(FDCPA)1 in order to protect consumers 
from abusive tactics and practices that 
were then rife within the debt collection 
industry. Subsequently, the New York 
State Department of Financial Services 
adopted a number of requirements affect-
ing debt collection, primarily focused 
on the activities of third-party debt col-
lectors and debt buyers.2 At the city 
level, the Administrative Code imposes 
licensing requirements and establishes 
required practices for debt collectors.3

This column discusses these statutes 
and regulations, as well as relevant case 
law, and provides guidance to boards, 
managing agents and their counsel in 
navigating the regulatory landscape while 
engaged in, or providing legal services in 
connection with, the collection of mainte-
nance and common charge delinquencies. 

This column does not discuss or address 
the compliance requirements if the manag-
ing agent or attorney representing a co-op 
or condominium is found to be a “debt 
collector,” as a great deal has been written 
on this subject in recent years.4

Federal Law

Under the FDCPA, two issues are raised 
when boards and their managing agents 
seek to collect delinquent payments from 
owners: 1) Does the FDCPA apply to manag-
ing agents? 2) How may an attorney partici-
pate in the collection of such delinquen-
cies without becoming a “debt collector” 
or contravening the FDCPA?

Managing Agents. The FDCPA governs 
debt collection activities and it is therefore 
necessary to first determine who consti-
tutes such a “debt collector.” The FDCPA 
requires, among other things, that debt col-
lectors provide a written verification notice 
within five days after their initial communi-
cation with the debtor, unless the following 

information, inter alia, is contained in the 
initial communication: the amount of the 
alleged debt; name of the creditor; state-
ment that unless the consumer, within 30 
days after receipt of the notice, disputes 
the validity of the debt, the debt will be 
assumed to be valid by the debt collec-
tor; and that if the consumer notifies the 
debt collector in writing within the 30-day 
period that the debt is disputed, the debt 
collector will obtain debt verification and 
mail the same to the consumer.5 

When an employee of a managing agent 
which seeks to collect payment delinquen-
cies is an officer of the co-op corporation 
or condominium association, the agent is 
not subject to the FDCPA. Even when the 
managing agent’s employee is not an officer 
of the entity, federal case law establishes 
that the agent is not a “debt collector” under 
the FDCPA so long as the debt collection 
activity is “incidental to a bona fide fiduciary 
obligation.”6 Such a fiduciary obligation and 
the obligation to collect rents and debts 
(i.e., unpaid maintenance and common 
charges) is generally provided for in the 
management agreement between the co-op 
or condominium and its managing agent. 

In Franceschi v. Mautner-Glick Corp.,7 the 
Southern District of New York reviewed the 
legislative history of the FDCPA and held 
that Congress did not intend to include 
as “debt collectors” businesses that regu-
larly service outstanding debts, such as 
unpaid rent, so long as the debts were not 
in default when taken for servicing and the 
managing agent had the duty to collect the 
debt/rent before as well as after the debt 
was in default. Therefore, even non-officer 
managing agents are generally not consid-
ered “debt collectors” under the FDCPA. 
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Further, in Barry v. Bd. of Managers of 
Elmwood Park Condominium II, the New 
York City Civil Court expressly found that 
condominium common charges are not 
a “debt” within the scope of the FDCPA, 
holding that because there is a fiduciary 
relationship among all unit owners to pay 
common charges, as well as between the 
unit owners as a whole and the board 
of managers, the collection of common 
charges by the board, managing agent, 
and attorneys retained by them for that 
purpose is exempt from the FDCPA.8

Attorneys. Whether attorneys can be 
“debt collectors” under the FDCPA is not 
clear and appears to depend on the type 
of collection activity they engage in. Under 
the FDCPA, a “debt collector” is some-
one who regularly collects debts owed to 
others which debts, under the case law 
discussed above, are already in default 
when taken over for collection. Therefore, 
attorneys, who are essentially in the busi-
ness of regularly collecting defaulted debts 
owed to others in a manner similar to col-
lection agencies and companies that buy 
delinquent debts and then try to collect 
them, may be considered “debt collectors” 
and subject to the FDCPA. However, attor-
neys who generally represent boards and/
or their managing agents and assist their 
clients, as the need arises, in collecting 
unpaid maintenance or common charges 
(the latter of which have been held to not 
even be “debts” under the FDCPA), should 
not be treated as “debt collectors,” pro-
vided that they otherwise comply with 
the FDCPA and the standards of attorney 
conduct established by relevant case law.

The FDCPA prohibits the “false represen-
tation or implication that….[a debt collec-
tion] communication is from an attorney 
because the recipient may believe that 
an attorney has reviewed the matter and 
determined that the claim has legal merit.”9 

Under federal case law, a debt collection 
letter that appears over a lawyer’s signature 
must therefore reflect “meaningful attorney 
involvement.”10 In order to comply with the 
FDCPA, attorneys must exercise their profes-
sional judgment to determine the validity 
and amount of the debt and make a consid-
ered, individualized, assessment as to each 
collection letter sent. Otherwise, as the U.S. 
Court of Appeals for the Second Circuit has 

held, the attorney is merely operating as a 
“conduit” for a collection process that the 
creditor controls, and the communication 
from the attorney gives a false and mislead-
ing impression, subjecting both the attorney 
and the creditor client to FDCPA liability.11 

The standard in the Second Circuit 
for determining whether a misleading 
impression has been given to the recipi-
ent is whether the letter would deceive 
the “least sophisticated consumer,” an 
objective analysis that seeks to protect 
the naïve while shielding debt collectors 
from liability for “bizarre or idiosyncratic 
interpretations of debt collection letters.”12

Attorneys must have access to the debt-
or’s files and should conduct due diligence, 
which includes verifying whether the debt-
or is in bankruptcy and requesting loan 
documents for a “questionable account.” 
While the Second Circuit has declined 
to define the minimum level of attorney 

review required, in Miller v. Wolpoff & 
Abramson,13 the court identified several 
relevant factual considerations in determin-
ing whether a proper attorney review was 
conducted: “(1) the process followed by 
the attorney who signed the letter; (2) the 
information that attorney possessed about 
the circumstances of the individual debtor 
to whom the letter was addressed; (3) the 
form and substance of the letter itself; (4) 
the volume of the cases handled by the 
attorney/firm; (5) the attorney’s basis for 
crediting any information about the record 
that the client provided.”14 

Case law provides additional guide-
lines for attorneys to follow. In Vincent 
v. Money Store, the Second Circuit found 
that sending out collection letters to 1,000 
borrowers in one day reflects “mass pro-

cessing,”15 subjecting the attorneys and 
their client to FDCPA liability. Similarly, in 
Lesher v. Law Offices of Mitchell N. Kay, 
the court held that mass-produced debt-
collection mailings on attorney letterhead 
constituted “debt collection” activity.16 

However, notwithstanding the due dili-
gence requirement, an attorney may be 
entitled to reasonably rely on information 
supplied by the creditor client, without 
an in-depth review. Reasonable reliance 
can be based on past reliability or current 
practice. If the attorney relies on the pro-
cedures the creditor followed, the attor-
ney’s knowledge of the same must exist 
before sending out the collection letter.17

The “meaningful involvement” require-
ment may also be relaxed where the attor-
ney’s letter includes a disclaimer about the 
extent to which the attorney was involved 
in reviewing the individual debtor’s case. 
In Greco v. Trauner, Cohen & Thomas, a dis-
claimer in the attorney’s debt collection let-
ter stated: “at this time, no attorney with 
this firm has personally reviewed the par-
ticular circumstances of your account.”18 
The Second Circuit held that because the 
letter contained this disclaimer, there was 
no deception implying that the law firm had 
specifically evaluated the consumer’s case; 
thus, the attorney did not violate the FDCPA.

As discussed above, managing agents 
are not generally considered “debt col-
lectors” and can therefore send collec-
tion demand letters without the statutory 
notice. However, with regard to attorneys, 
the obligation to provide such notice 
remains unclear and, as discussed above, 
likely turns on whether the attorneys’ col-
lection activities are akin to those of a debt 
collection agency—in which case, giving 
the statutory notice is required. However, 
if an attorney complies with the FDCPA by 
satisfying the “meaningful involvement” 
standard or otherwise (i.e., by reasonably 
relying on client information or including 
a clear disclaimer of attorney review in 
her/his demand letter), query whether 
the notice is required to be included in 
the attorney’s debt collection letter.

New York State Regulations

New York State regulations explicitly 
carve out law firms and attorneys from 
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the definition of debt collector, as long 
as law firms and attorneys are acting in 
their legal capacity as such—for example, 
commencing and/or proceeding with the 
litigation of collection suits.19 

In relation to managing agents for co-ops 
and condominiums, the language in the state 
regulation is identical to that in the FDCPA. 
Therefore, managing agents generally do not 
fall within the definition of “debt collector” 
under the state regulations because of their 
fiduciary obligation to the co-op or condo-
minium entities they represent. 

New York City Regulations

In 2009, the New York City Administra-
tive Code was amended to impose licens-
ing requirements and certain required 
practices for debt collection activities 
taking place in New York City. As is the 
case under the FDCPA and New York State 
regulations, managing agents generally do 
not come within the definition of “debt 
collector” because of their fiduciary obli-
gations to their creditor principal.

The 2009 amendments continued a lim-
ited exemption for attorneys or law firms 
that were “collecting a debt in such capac-
ity on behalf of and in the name of a client 
solely through activities that may only 
be performed by a licensed attorney.”20 
Importantly, however, the exemption does 
not apply to “any attorney-at-law or law 
firm…who regularly engages in activities 
traditionally performed by debt collectors 
[such as] contacting a debtor through the 
mail or via telephone….”21 

In Eric M. Berman v. City of New York,22 
the New York Court of Appeals upheld 
the Code’s requirement for “the licens-
ing of individuals as attorneys who are 
engaged in debt collection activity falling 
outside of the practice of law” as debt 
collectors. However, the court made clear 
that an attorney retained by a client who 
is a creditor may nevertheless make col-
lection-related phone calls or send let-
ters without being subject to regulation 
under the Code as a “debt collector.” The 
court explained that the Code’s intent is 
to regulate only attorneys or law firms 
who engage in providing non-legal ser-
vices typically performed by debt col-
lectors—such as making high-volume 

collection calls at off-hours and sending 
boilerplate ‘dunning’ letters demanding 
payment without details of the source 
of the debt or the actual amount due. In 
drawing the line between attorneys who 
are “debt collectors” and those engaged 
in the practice of law, the court recom-
mended that guidance be sought from 
the federal courts’ interpretation of the 
FDCPA, as it relate to attorneys and the 
professional and due diligence standards 
required for compliance with the FDCPA.23

Recommendations

Managing agents are generally exempt 
from federal, state and city statutes and 
regulations governing “debt collectors,” 
provided that the obligation to collect such 
debt is a fiduciary duty owed to a co-op 
or condominium. Therefore, the manage-
ment agreement between the agent and the 
entity should make clear the obligation to 
collect maintenance and common charges, 
before and after a default occurs.

Whether attorneys, under the FDCPA and 
state law, may be considered “debt collec-
tors” is unclear and appears to depend on 
whether they are exercising professional 
judgment and due diligence when engag-
ing in the process of collecting mainte-
nance or common charge delinquencies 
or are essentially operating a debt collec-
tion business akin to that of a collection 
agency. Under New York City regulations, 
attorneys acting as debt collectors are 
expressly subject to the licensing and other 
requirements of the Code. Attorneys who 
are engaged in the regular representation 
of co-ops and condominiums should not 
be subject to the Code’s requirements for 
debt collectors.

Therefore, prudent attorneys who do not 
wish to be subjected to potential liability 
under any of the applicable statutes and 
regulations should have a “meaningful pro-
fessional involvement” and perform due 
diligence in connection with signing and 
sending payment demand letters to alleged 
debtors. Reasonable reliance on a credi-
tor client’s records may be sufficient, as 
may a clear disclaimer in demand letters. 
It would also be prudent for attorneys to 
maintain records documenting the due dili-
gence conducted and the basis of her/his 

decision to send a debt collection demand 
letter. The failure to exercise professional 
judgment and appropriate due diligence 
may result in an attorney unwittingly 
becoming a “debt collector” or violating 
law, as well as exposing her/his client to 
the same liability. 
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