
By AlAn M. Klinger, DinA KolKer  
AnD DAviD J. KAhne

Around the country, despite an 
improving economy, state and 
local governments are struggling 

to balance budgets and have taken aim 
at public employee pensions. 

Although New York has well-funded 
and well-protected public pension plans, 
this national pressure, and the upcom-
ing referendum on a state Constitutional 
Convention—which carries the threat 
of stripping safeguards against unfair 
impairment—will likely bring renewed 
attention to the level of benefits and the 
legal protections public employees pos-
sess.

States, including New Jersey, California 
and Illinois, continue to face challenges 
in paying for perennially underfunded 
pension liabilities. Public employee pen-
sions, designed to attract and retain 
quality employees to long-term public 
service, have increasingly been in the 
cross-hairs of budget-trimming legisla-
tors unwilling to explore other (often 
politically risky) fixes. Since 2009, 
nearly every state has enacted some 
type of public pension “reform,” includ-
ing increased eligibility requirements,  

higher employee contributions, and 
limiting cost-of living increases.

These legislative changes have 
spurred pension-related litigation, 
with the Contracts Clause of the Fed-
eral Constitution often serving as 
the principal shield against reduc-
tions or eliminations of promised 
pension rights. U.S. Const. art. I, §10, 
cl. 1 (“No State shall … pass any … 
Law impairing the Obligation of Con-
tracts.”) This provision was designed 
to safeguard legitimate expectations 
of contracting individuals, like public 
employees, against repudiation by a 
state government. Courts applying the 
Contracts Clause look to whether (1) 
the challenged law impairs a contrac-
tual relationship, (2) the impairment 

is substantial, and (3) it is necessary 
to serve an important public purpose.

Under numerous state constitutions, 
public pensions are deemed contracts. 
When a state impairs its own contracts, 
as is often the case with pensions, the 
impairment is scrutinized more closely. 
Review is also heightened if the impair-
ment is severe. Only in dire economic 
circumstances, and only as a last resort, 
may governments completely abrogate 
their contracts. The bankruptcy in 
Detroit is a notable example of a fiscal 
crisis requiring a municipality to cease 
paying its pension obligations.

The situations in New Jersey and Cali-
fornia typify more recent attacks and 
prompt concern. For over a decade, 
New Jersey made less than half its 
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required annual state pension fund 
contributions. Last June, in a narrow 
decision, the N.J. Supreme Court held 
the Governor’s failure to make contri-
butions required by state law did not 
violate the Contracts Clause. The court 
found in Burgos v. State that the law 
requiring annual payments did not cre-
ate an enforceable contract, because it 
violated another constitutional provi-
sion prohibiting the legislature from 
incurring large debts. Despite the rul-
ing, the court made clear that whether 
New Jersey’s “men and women must be 
paid their pension benefits when due 
[was] not in question.” Whether that 
promise will carry weight if the state 
continues to shirk its contributions was 
left unanswered.

As part of the same effort to minimize 
required contributions, New Jersey also 
passed a law freezing cost-of-living 
adjustments (COLA) for retired work-
ers. A group of state prosecutors sued 
under the Contracts Clause. The N.J. 
Supreme Court found in Berg v. Christie 
that under the relevant retirement sys-
tem enabling acts and the separate Pen-
sion Adjustment Act (where the COLA 
is codified), COLAs were not part of 
“core,” non-forfeitable pension rights. 
Therefore, the COLA suspension did not 
impair protected pension rights.

Against a similar budgetary backdrop, 
a California Court of Appeal in Marin 
Assoc. of Public Employees v. Marin 
County Employees’ Retirement Asso-
ciation [MCERA], recently allowed the 
diminution of pensions. At issue were 
portions of the 2013 California Pension 
Reform Act (PRA), which changed the 
pension formula for compensation 
earned post-2013. Under PRA, MCERA 
adopted a policy excluding standby, 
administrative response, callback, and 
other payments in lieu of benefits earned 
after Jan. 1, 2013 from the calculation of 
final compensation. A group of employ-
ees and unions sued, claiming the policy 

was an unconstitutional impairment of 
their vested pension rights.

As in New Jersey, the court allowed 
the reductions. Emphasizing the limited 
nature of its ruling, the court held the 
PRA and policy constitutional because 
they were prospective in nature, modest 
in scope, and (according to the court) 
did not have an immediate adverse finan-
cial impact on employees. Importantly, 
in California, unlike in New York, pension 
rights are not granted contract status at 

the state level. Employees do not have 
a right to any fixed or defined benefits, 
but only to a “substantial” or “reason-
able” pension. The California Supreme 
Court has held that the government 
may make reasonable modifications to 
the pension system until the pension 
becomes payable (provided changes 
are accompanied by new advantages 
for employees).

New York public employees should 
take heed. In New Jersey, in approv-
ing current reductions and condon-
ing actions likely to necessitate future 
impairments, the court took pains to 
sidestep the central question of whether 
public employees’ pension rights had 
been violated. In California, the courts 
have minimized the impact of legisla-
tion, while emphasizing the necessity 
of reform.

Because of its stronger constitutional 
protections, New York public employ-
ees have had more security. New York’s 
Constitution contains a non-impairment 
clause, providing that membership in 
a public pension system is “a contrac-
tual relationship … which shall not be 

diminished or impaired.” N.Y. Const. art. 
V, § 7. The consequence of the provision 
is two-fold: (1) by its terms, it prevents 
any diminishment and fixes the rights 
of employees at the time of entry into 
a retirement system, and (2) it creates 
a contract, bringing it within state and 
federal contracts clause protection. As 
each of these protections emanate from 
the state Constitution, both are at risk 
in a Convention.

Thus, the types of shaving down of 
rights accomplished in California and 
New Jersey should be more difficult in 
New York. Although non-impairment and 
contracts clause cases as they relate to 
public sector pensions in New York are 
relatively sparse and dated, they gener-
ally protect public pensions from being 
reduced and limit any modifications to 
prospective application. Starting with 
Birnbaum v. New York State Teachers 
Retirement System, the Court of Appeals 
has invalidated an updated mortality 
table that would have diminished mem-
bers’ benefits; held unenforceable an 
attempt to calculate teachers’ annuities 
on actuarial values in use at the time of 
retirement; and rejected the elimination 
of payments for accumulated vacation 
credit from the final average salary of 
current members.

As policymakers continue targeting 
public pensions, employees in New York 
have found comfort in their layered con-
stitutional rights. But, as we approach 
the 2017 referendum on whether New 
York should hold a Constitutional Con-
vention, unions and employees cannot 
lose sight of the significance of the Non-
Impairment Clause, and the attempts 
to impair pension protections that a 
Convention might bring.
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Legislative changes have spurred 
pension-related litigation, with the 
Contracts Clause of the Federal Con-
stitution often serving as the principal 
shield against reductions or elimina-
tions of promised pension rights. 
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