
Originally published in 

New York Law Journal 
Cooperatives and Condominiums 

January 4, 2017 

Delinquent Payments: Addressing Usury 
Defenses and Public Notice Claims  

  
By Eva Talel and Richard Siegler  

ondominium and co-op boards are responsible for establishing and collecting the "cash 
requirements" necessary to own, maintain and operate the building. Without this money, 

whether in the form of common charges or proprietary rent, a board cannot pay bills, make 
necessary repairs to the building and otherwise fulfill this fundamental board responsibility. If 
apartment owners don't pay on time, the fiscal health of the community may be jeopardized. 
Further, a shortfall in a building's cash requirements may necessitate the imposition of 
assessments on the remaining apartment owners or incurring of the costs and expense of 
borrowing money from an institutional lender. 

However, there are steps that boards can take to compel or encourage timely payments by 
owners. The New York Condominium Act governs the remedies a condominium board can 
utilize to recover payments from delinquent owners, and expressly provides that boards can 
place a lien on the owner's apartment for unpaid common charges.1 Co-ops, which in this 

                                                      
1 N.Y. Real Prop. §339-Z. 
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respect are governed by the laws applicable to their landlord-tenant relationship with 
apartment owners, may bring a summary proceeding against an owner who does not pay 
proprietary rent.2 Further, under the terms of the proprietary lease, a co-op board is generally 
permitted to terminate the proprietary lease of a delinquent owner for non-payment of rent. 
There are also monetary impositions and social/peer pressures which boards can utilize to 
encourage prompt payment. 

This column examines the legal ramifications of imposing monetary charges, such as late fees, 
interest and the like, for non-payment or late payment of proprietary rent (maintenance) or 
common charges. We also discuss the statute and case law relating to New York criminal usury, 
as they may apply to such charges, and analyze recent case law addressing potential 
defamation claims if the names of owners in default are published, made public or otherwise 
disclosed.3 

Addressing Usury Defenses 

A method commonly used by boards to ensure timely payment of maintenance or common 
charges is the imposition of late fees and/or interest on late payments. However, in an effort to 
avoid paying them, apartment owners in arrears may claim that such charges are usurious and 
therefore unenforceable. New York criminal law defines usury as knowingly charging interest of 
more than 25 percent per year on a loan.4 On its face, it would appear that the usury law is not 
a defense to the imposition of "late fees" or interest because such charges do not involve a loan 
of money. 

In 2010, in 90 E. End Ave. Condo. v. Becker,5 a condominium board sued to recover late fees and 
interest at the rate of 24 percent per year on a defaulted owner's arrears in common charges. 
The court declined to apply New York's usury law to invalidate the claim because there was no 
borrowing or lending of money involved. Instead, the court held that the board's claim 
concerned defaulted apartment-owner obligations and summarily awarded the condominium 
late fees and interest at the rate of 24 percent per year (as provided by the bylaws). 

                                                      
2 Glen Oaks Vil. Owners, Inc. v. Balwani, 115 Misc.2d 948 (N.Y. Civ. Ct. Queens Co. 1982). In exercising such 

remedies, co-op boards, because of this landlord-tenant relationship, should be mindful of the statutory 
warranty of habitability (N.Y. Real Prop §235-b), which an apartment owner may raise as a defense to non-
payment. (See, Talel and Siegler, "Warranty of Habitability in 2016—Facts Determine the Outcome," NYLJ, Nov 
2, 2016, p.3, col. 1). 

3 We previously addressed the issue of maintenance/common charge collections, late fees and usury, and 
recommended the adoption of provisions in the proprietary lease and condominium documents relating to 
procedures in the event of payment defaults. (See, Siegler, "Delinquent Payments: Late Fees, Other Ways to 
Avoid Litigation," NYLJ, Aug. 7, 1986, p.3, col. 1). 

4 N.Y. Penal Law §190. 
5 90 E. End Ave. Condo. v. Becker, 2010 WL 2754086 (Sup. Ct. N.Y. Co. 2010). 
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However, some courts have extended the public policy underlying the New York criminal usury 
statute to such late fees and interest charges, finding that the usury statute sets a standard for 
what is considered reasonable or confiscatory. In 943 Lexington Avenue, Inc. v. Niarchos,6 the 
issue before the Appellate Term, First Department, was whether a co-op's claim for a 
"surcharge" of 5 percent per month on admittedly defaulted maintenance payments was 
enforceable. 

The surcharge was adopted by a resolution of the co-op's shareholders (and its board), which 
also declared that all proprietary leases were to be amended to so provide. However, the 
Appellate Term found that the defendant shareholder's lease did not contain the amended 
provision. The court therefore held that although "not technically interest," the surcharge 
imposed was at the rate of 60 percent a year and, in light of the public policy underlying New 
York's usury law limitation on interest of 25 percent per year, the surcharge was "unreasonable 
and confiscatory" and therefore unenforceable. 

In 2015, in Bd. of Mgrs. of the Park Ave. Ct. Condo. v. Sandler,7 a condominium board moved to 
foreclose on a lien against an apartment owner for unpaid common charges and late fees. 
Importantly, while the bylaws authorized the imposition of a late fee of 4 percent of the unpaid 
amounts owed, the bylaws also authorized the board to set alternative late fees with no need 
to further amend the bylaws. By board resolution, a late fee of up to $800 per month was 
adopted; late fees of between $200 and $800 a month were imposed on the apartment owner. 

While holding that the usury laws were not a defense to the condominium's late fees claim, 
using the usury statute as a guide, the Supreme Court, New York County, declined to enforce 
the late fees adopted by the board because they were "excessive," and limited the 
condominium's recovery to 4 percent of the common charges' arrears—the rate expressly 
authorized in the condominium's bylaws. 

In 2013, in Bd. of Managers of the Westbury Terrace Condominium v. Roberts,8 the Supreme 
Court, Nassau County, found that a condominium board's imposition of late fees of $100 per 
month, when coupled with the 9 percent interest charge imposed by the bylaws, was excessive. 
Importantly, the authorization for board imposition of late fees was not provided for in the 
bylaws, but instead was contained in the "Condominium's Procedures, Rules and Regulations." 

It appears to be the trend that New York courts will continue to deny enforcement of late fees 
(standing alone or coupled with interest charges), using the criminal usury limitation of 25 

                                                      
6 83 Misc.2d 803 (App. Term, 1st Dept. 1975). 
7 48 Misc.3d 1230(A) (Sup. Ct. N.Y. Co. 2015). 
8 2013 WL 4717929 (Sup Ct., Nassau Co. 2013). 
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percent per year as a guide, for charges considered to be unreasonable or confiscatory. 
However, it also appears that late fees which are expressly authorized by a proprietary lease or 
condominium bylaws will be given greater deference by courts than those imposed solely by 
board action. Boards should therefore evaluate their late fee and interest charge structure, so 
that they are not found to be objectionable under the evolving standards and scrutiny adopted 
by courts, and should endeavor to have such structures embodied in the entity's constitutional 
documents. 

Public Disclosure 

Boards may wish to consider posting or otherwise disclosing the names of delinquent 
apartment owners in order to embarrass them into and/or enlist peer pressure for delinquent 
owners to make required payments. Though it may be effective, posting names publicly also 
carries the risk that the person so named will sue the building and/or the board for either 
defamation or invasion of privacy. In order for an apartment owner to sustain a defamation 
claim, the statement made must be false, published without privilege to a third party, have 
been made negligently, and have caused special harm or qualify as defamation per se. 
Therefore, it is imperative that the board's maintenance/common charge payment records be 
accurate and current before it posts any arrears notices publicly, so that the board can assert 
the absolute defense of truth should a defamation claim be made.9 

In an abundance of caution, a board may determine to post only the names of those owners 
against whom it has initiated litigation. New York law privileges the publication of a report of 
any judicial proceeding, as long as the report is fair and true.10 

However, "truth" cannot prevail in the defense of a suit based on invasion of privacy, which is 
founded on the publication of matter concerning the private life of another that would be 
highly offensive to a reasonable person and is not of legitimate public concern.11 Condominium 
boards may be able to rely on the New York Condominium Act to protect their disclosure of the 
names of delinquent apartment owners. The act requires condominium associations to keep 
accurate records of receipts and expenditures and make those available to unit owners. While 
our research has not disclosed case law to this effect, it may be argued that this requirement 
includes/permits disclosing the identities of owners who are in arrears, as it reflects the 
absence of the receipt of common charges and is a legitimate concern to other owners.12 

                                                      
9 Dillon v. City of N.Y., 261 A.D.2d 34 (1st Dept. 1999). 
10 N.Y. Civ. Rights Law §74. 
11 Restatement (Second) of Torts §652D (1977). 
12 N.Y. Real Prop. Law §339-w. 
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The Second Restatement of Torts' common interest privilege may also be helpful to 
condominium and co-op boards. The Restatement provides for a conditional privilege for 
publication where someone who shares a common interest in a matter reasonably believes that 
there is information another person who shares that interest is entitled to and therefore 
publishes it.13 This privilege applies both to defamation and invasion of privacy claims.14 

Because of the relationship between apartment owners in a co-op or condominium and the 
adverse impact of an owner's payment delinquency on all other owners, information regarding 
owners in arrears may meet a court's standards for common interest. Courts, including the New 
York Court of Appeals, have also relied on the comments to the Restatement, which explicitly 
include tenants-in-common as part of the class of people privileged to communicate about 
common interests.15 

A 1988 case, Tessler v. Mayer,16 supports this definition of common interest. In Tessler, the 
Supreme Court, New York County, held that a co-op's newsletter enjoyed the protection of 
qualified privilege because the board and owners had a joint interest in the welfare of the 
building. The court emphasized the limited nature of the publication, noting that it was only 
distributed to "other tenants [owners] in the building." In 2016, the First Department found 
that posting flyers in a building lobby containing the names of co-op shareholders in arrears 
was protected by the qualified common-interest privilege.17 The fact that the notice was posted 
in the lobby, an area accessible to owners but also to their guests/visitors alike, did not vitiate 
the qualified privilege. 

Recommendations 

Collecting money to pay bills on time is one of the most important responsibilities of a 
condominium or co-op board. Late fees, interest charges, and embarrassment/peer pressure of 
the apartment owner community can all be strong motivators for making timely payments. 
However, boards should be mindful of the aggregate size of such fees and charges, using the 25 
percent limitation of New York's criminal usury rate as a guide, and endeavor to have such late 
fee and interest rate structures embodied in the entity's governing documents. 

Boards should also maintain accurate and up-to-date payment records in order to deter or 
successfully defend against apartment-owner defamation claims, especially if a board 
determines, after consulting with its counsel, that disclosure/publication of the names of 

                                                      
13 Restatement (Second) of Torts §596 (1977). 
14 Restatement (Second) of Torts §652G (1977). 
15 Liberman v. Gelstein, citing Restatement §596, comment d, 80 N.Y.2d 429 (1992). 
16 NYLJ Dec. 21, 1988, p.22, col. 2 (Sup. Ct. N.Y. Co.). 
17 Galanova v. Safir, 138 A.D.3d 686 (2d Dept. 2016). 
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delinquent apartment owners is warranted and advisable. Following these steps may make the 
late payment collection process easier and, hopefully, deter the need for it in the first place. 
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