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Lawyer Trust, and the John Bolton Chess Game 
 

By Joel Cohen 

When we practice law, the most valuable tool on our belt is the trust we’ve earned over the 
course of our practice. 

lthough there’s virtually no chance that President Trump will be convicted in the Senate, 
public testimony from former National Security Advisor John Bolton remains the best, real 
possibility for the impeachment to gain traction in the Senate. 

 
Bolton has now publicly offered to testify if subpoenaed by the Senate. And Majority Leader 
McConnell seems to know that subpoenaing him would be a grievously bad move for his “client” 
(for lack of a better word)—the president. So McConnell says no! 
 
Still, are the Democrats positive that Bolton’s testimony would help them—that Bolton would 
actually say more than that he didn’t want to participate in that “drug deal” that Bolton’s 
nemesis, Rudy Giuliani, a non-government official, was engaged in in the Ukraine? Yes, Bolton is 
the Democrats’ best chance to move some Republican Senators away from the president, so 
there’s probably nothing to lose for them. But can they be sure, given Bolton’s mercurial 
personality and extreme hawkishness in terms of foreign affairs, that, if he testified, he’d say, 
unequivocally (because, let’s face it, it must be unequivocal) that the president himself had gone 
off the rails and Trump—not just Giuliani—was personally engaged in wrongdoing regarding the 
Ukraine? 
 
So, think about it as a lawyer trying a case. You wonder whether to call a witness who was never 
interviewed and who never gave testimony, for whatever reason, about the events or incident in 
question. The testimony in the case, so far, has been in equipoise. This witness could be the whole 
ball game—up or down. And you would be calling him blind. How do you decide whether to call 
him and risk certain defeat because of a strategically bad move? 
 
Not so simple, but your decision will likely be based, oftentimes, on your interaction with the 
witness’s lawyer. Although she may not let you talk to her client, she may decide to give you an 
extremely valuable head’s up on the limited question you want answered: will the witness help 
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me or hurt me? Now, here’s the problem for the Democrats. Bolton is represented by Charles 
Cooper, by all accounts an extremely capable lawyer, but also, decidedly conservative politically. 
Who knows if the Democrat leaders have actually spoken to him and can make their decision 
based on what he has to say. Not that Cooper would be untruthful, but he may necessarily be 
elusive. Remember, Bolton, also an attorney, is totally unpredictable himself. Not to mention 
that he’s a definite hawk on Iran and might be more inclined now—intentionally, or even 
unconsciously—to have his testimony hue in the direction of the president, given that he is likely 
pleased by the killing of General Sulemani and the president’s recent provocative and tough talk 
on Iran. 
 
If the Democrats in the House could thoroughly trust the moving target that is Bolton (and is 
necessarily, therefore, his lawyer), a decision on whether to subpoena Bolton before the House—
assuming Bolton would even comply with a House subpoena—would be far easier if the House 
leadership were talking with Cooper, and confident that he was giving them the “God’s honest.” 
And Bolton’s lawyer’s job in talking to House lawyers would be far easier if he could trust those 
the lawyers representing the House Majority and the members themselves (who would 
necessarily be in the loop) to maintain the confidentiality of their discussions. Same deal with the 
Democrats in the Senate and their lawyers. As a practical matter, not a chance. 
 
Now, fortunately, the rest of us who don’t practice law in the hallowed halls of the Congress, 
needn’t deal with the sturm und drang of world shaking events like an impeachment. We don’t 
typically have to worry that if we have off-the-record, candid, conversations with our opposing 
counsel, that they will invariably leak. 
 
To practice law in a meaningful and effective way, though, we typically need to be able to rely on 
the value of the opposing lawyer’s word and, in many respects more importantly, the perceived 
value of our own word. We practice law in a fishbowl. If lawyers feel that they can trust us—and, 
for sure, they check us out with other members of the bar, just as we do—they tend to become 
more reliable themselves when they make representations or proffers of positions to us. 
 
Now, it may very well be that Cooper has simply told both sides in this skirmish “I can’t talk to 
you,” as that might be in the best interests of his client. Too, it may very well be, as suggested by 
some commentators, that Bolton’s recent announcement that he would testify at the Senate if 
subpoenaed is based upon his publisher’s views on how to best sell his forthcoming book. And 
that may indeed be a very fair position for a lawyer to take. Still, in that chess game that Bolton 
is certainly playing, one must wonder if Cooper is talking to one side “on background” (as they 
say), but not the other, and possibly disclosing conversations he’s had with the other side. 
Perfectly ethical, to be sure, unless it violates a specific agreement of confidentiality. And we will 
likely never know if that is the case. 
 
So let’s put Bolton and Cooper completely aside—we really don’t know what’s been going on 
there (and likely won’t unless and until we read Bolton’s forthcoming book). So, assume this 
hypothetical: You learn that in a case you’re litigating that a witness’s lawyer has been talking to 
your opponent, but not you. When you litigate the next time against him, how willing will you be 
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to let your hair down in talking to him if you learn somehow, maybe from the grapevine, that 
he’s been disclosing the conversations he’s had with you? 
 
It’s often good to be cagey as a lawyer—that’s what chess is all about—but one has to be 
concerned that one’s cageyness last time around doesn’t come home to bite him in the ass. When 
we practice law, the most valuable tool on our belt is the trust we’ve earned over the course of 
our practice. 
 
Preachy, yes. But true! 
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