
Originally published in 

New York Law Journal 
Cooperatives and Condominiums 

March 1, 2017 

Access to Enter an Adjoining Property:  Must a 
License Fee Be Paid? 

   
By Eva Talel and Richard Siegler 

Boards of cooperatives and condominiums regularly undertake repairs to comply with laws and 
municipal codes, and maintain their building's aesthetic standard. Developers in New York City 
seek to maximize the square footage of new construction. Such repairs, code compliance and 
development frequently require an owner to enter on to a neighbor's property. All is well if the 
neighbors can agree on the conditions of an owner's entry, but what happens when these 
neighbors cannot come to an agreement? 

Real Property Actions and Proceedings Law §881 is designed to address this problem. A 
property owner who has been denied permission to enter an adjoining owner's property in 
order to make repairs or improvements to their own property can commence a special 
proceeding for a temporary license to enter such property. The petitioning owner must present 
affidavits stating the facts that make entry "necessary" along with the proposed dates of entry 
and the court then decides whether to grant the temporary license "upon such terms as justice 
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requires." The licensee is statutorily liable to the adjoining owner for "actual damages occurring 
as a result of the entry."1 

Section 881 does not give property owners much guidance as to the "terms" of such entry. It 
lays out the procedure that an owner must follow in order to obtain a license but the statute 
gives the courts broad discretion over whether and on what terms to ultimately grant the 
license. Furthermore, §881 is silent as to the payment of license fees by the owner seeking 
entry, leaving open the question of under what circumstances should license fees be imposed, 
if at all? 

This column offers guidance to cooperative and condominium boards and managers that seek 
to enter adjoining property or have neighbors who seek to enter their property. This column 
first addresses how the courts have historically applied §881, by examining the legal tests the 
courts have used as well as the requirements (such as insurance and bonds) imposed on owners 
who are granted a temporary license to enter an adjoining property. We then turn to the 2016 
case of DDG Warren v. Assouline Ritz 1,2 the first appellate court decision to impose a license 
fee on petitioning owners, and discuss its impact on the terms which may be sought or imposed 
in order for a license to enter an adjoining property to be granted. 

Application of §881 

In a §881 application, a court must "balance the competing interests of the parties and should 
issue a license when necessary, under reasonable conditions, and where the inconvenience to 
the adjacent property owners is outweighed by the hardship of their neighbors if the license is 
refused."3 

This is essentially a two-pronged test. First, a court analyzes the nature of the proposed repair 
or improvement, assesses whether entry on to an adjoining property is necessary, and, if so, 
determines whether the manner of proposed entry is reasonable. Second, the court then 
applies a balancing test and a license will be granted only when the hardship suffered by the 
petitioning owner (if a license were not granted) outweighs the inconvenience to the adjoining 
owner. 

An entry is necessary and reasonable when an owner, in order to repair or improve a part of its 
property (such as the façade of the building), must enter adjoining property in order to carry 

                                                      
1 N.Y. R.P.A.P.L. §881 (McKinney 2016). 
2 138 A.D.3d 539 (1st Dept. 2016). 
3 MK Realty Holding v. Scneider, 39 Misc.3d 1209(A) (Sup. Ct. Queens Co. 2013), applying the principles 

enunciated by the Court of Appeals in Chase Manhattan Bank N.A. v. Broadway Whitney Co., 24 N.Y.2d 927 
(1969). 
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out such repair or improvement and proposes to do so in a reasonable manner. For example, in 
10 E. End Ave. Owners v. Two E. End Ave. Apt.,4 the petitioning owner was required under New 
York City Local Law 11 of 1998 to complete brick reconstruction and waterproofing on the 
south façade of its building. In order to make these repairs, the owner had to enter the 
adjoining building to install protection against falling debris. This entry was both necessary and 
reasonable—necessary because the owner had to comply with Local Law 11 and reasonable 
because the owner had to put up protection to prevent falling debris from hitting its neighbors 
or passers-by. 

In addition, a license will only be granted if the hardship to the owner (if a license were not 
granted) outweighs the inconvenience to the adjoining owner. In 125 W. 21st St. v. ARC Assoc. 
G.P.,5 the petitioning owner wished to access the adjoining owner's roof for 10 weeks in order 
to install a waterproof connection to keep water from entering the gap between the buildings 
and place protective materials on the adjoining roof. The petitioning owner was developing a 
20-unit condominium project and alleged that the access sought was the "only" way to 
complete construction. The court found that the adjoining owner would only be 
inconvenienced for 10 weeks and there was no evidence that such owner would suffer any loss 
while its roof was being accessed for the installation. The petitioning owner was granted a 
license to access the roof for ten weeks. 

Fees Before 'DDG Warren' 

Before DDG Warren, typically, if a court granted a license to a petitioning owner to enter 
adjoining property, the court would impose certain financial requirements on the licensee in 
order to adequately protect and/or compensate the adjoining owner. These requirements 
included posting a bond, purchasing insurance (or adding the adjoining owner as an additional 
insured under an existing insurance policy), indemnifying the adjoining owner or paying a 
license fee, although §881 makes no express provision for the award of such a fee.6 

However, the only reported decisions which imposed license fees on petitioning owners, were 
those issued by trial courts and then only where there was significant physical or temporal 
intrusion on the adjoining owner's property. Under the rationale of these decisions, an 
adjoining owner who is greatly inconvenienced should be adequately compensated in order for 
the scales to tip back in favor of granting a license to the petitioning owner.7 

                                                      
4 35 Misc.3d 1215(A) (Sup. Ct. N.Y. Co. 2012). 
5 2007 WL 2176439 (Sup. Ct. N.Y. Co. 2007). 
6 Deutsche Bank Trust v. 120 Greenwich Dev. Assoc., 7 Misc.3d 1006(A) (Sup. Ct. N.Y. Co. 2005). 
7 MK Realty Holding v. Scneider, 39 Misc.3d 1209(A). 
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For example, in North 7-8 Investors v. Mark A. Newgarden,8 the court granted the adjoining 
owner a monthly license fee of $3,500 because the petitioning owner needed to erect a 
cantilevered balcony that extended six feet into the adjoining owner's air space right above his 
roof deck. Similarly, in Ponito Residence v. 12th St. Apartment,9 the court awarded the adjoining 
owner a monthly fee of $1,500 because the petitioning owner needed to place a sidewalk 
bridge that extended 20 feet in front of the adjoining property. With respect to significant 
temporal intrusion, the adjoining owner in Synder v. 122 E. 78th St. N.Y.10 was awarded a 
monthly fee of $3,000 because the construction project at issue had been ongoing for three 
years and would require additional time (and access) to complete. 

In the world before DDG Warren, the purpose of a license fee was to compensate an adjoining 
owner for the inconvenience caused by significant physical or temporal intrusions. Whereas an 
insurance policy or a bond protects the adjoining owner from actual damages, a license fee 
compensates the owner for the substantial inconvenience that it must endure during the repair 
or improvement. 

'DDG Warren' 

In DDG Warren, the petitioning owner sought a license to enter the property of the adjoining 
owner, an occupied residential condominium building, in order to erect a new condominium 
building.11 The lower court granted a 30-month license, ordered the petitioning owner to post a 
$750,000 bond, but postponed deciding on whether to award any license fees until the end of 
the 30-month license period.12 

The Appellate Division, First Department, overturned that portion of the lower court's order 
which deferred ruling on the issue of license fees. The court held that a 30-month license 
represented a substantial temporal intrusion on the adjoining owner's property and, as a result, 
license fees should be awarded immediately.13 The First Department cited lower court 
decisions which awarded license fees to adjoining owners who had their properties accessed 
for a significant period of time,14 and cases where significant physical intrusion on adjoining 

                                                      
8 43 Misc.3d 623 (Sup. Ct. Kings Co. 2014). 
9 38 Misc.3d 604 (Sup. Ct. N.Y. Co. 2012). 
10 2014 WL 6471483 (Sup. Ct. N.Y. Co. 2014). 
11 2016 WL 3454180 (Sup. Ct. N.Y. Co. 2016). 
12 DDG Warren v. Assouline Ritz 1, 138 A.D.3d 539. 
13 Id. at 540 ("In the circumstances presented here, where the granted license will entail substantial interference 

with the use and enjoyment of the neighboring property during the planned 30-month period, thus decreasing 
the value of the property during that time, it was an improvident exercise of discretion to postpone until the 
end of the three-year license period the matter of the fees to which respondents must be entitled."). 

14 See, e.g., Synder v. 122 E. 78th St. N.Y., 2014 WL 6471483 (entry was for 3 years); North 7-8 Investors v. Mark 
A. Newgarden, 43 Misc.3d 623 (entry was for one year). 



-5- 
 

property warranted the award of license fees.15 The First Department remanded the case to the 
lower court to determine the amount of license fees to be awarded. The First Department also 
sustained the lower court's award of attorneys' fees to all three sets of respondents' counsel. 

DDG Warren is the first Appellate Division case to impose license fees in a §881 proceeding, and 
firmly establishes that license fees will likely be imposed when there is significant physical or 
temporal intrusion on the adjoining owner's property. 

In DDG Warren, the intrusion was temporal: The petitioning owner needed to enter its 
neighbor's property for two and a half years. In addition, the First Department suggested that 
owners who make significant physical intrusions on to their neighbors' property would also be 
required to pay a license fee.16 The First Department thus "codified" existing law when it 
directed the award of license fees for a 30-month entry period. 

Conclusion 

As cooperative and condominium buildings age and property development continues, the need 
for entry into adjourning buildings will continue to impact boards and apartment owners. To 
that end, boards and managers should be mindful of the provisions of §881, which seeks to 
accomplish two purposes: to permit owners to enter adjoining property in order to make 
necessary repairs and improvements and to adequately protect and compensate adjoining 
owners during such entry. These protective and compensatory measures typically take the 
shape of insurance, bonds or license fees. 

DDG Warren, and the rationale of earlier lower-court cases which it adopts, inform us that 
license fees are generally imposed when there is significant physical or temporal intrusion on 
the adjoining owner's property. Therefore, cooperative and condominium boards and 
developers who seek to erect physical structures on adjoining property (such as a 20-foot 
sidewalk bridge) or occupy adjoining property for a long period of time (such as 30 months), 
should be prepared to pay (or receive, as the case may be) a license fee and the other 
protections contemplated by §881 and now settled First Department case law. 

 
Eva Talel (etalel@stroock.com) is a partner at Stroock & Stroock & Lavan LLP and an adjunct 
professor at New York Law School. Richard Siegler (rsiegler@stroock.com) is of counsel to the 

                                                      
15 See, e.g., Columbia Grammar & Preparatory Sch. v. 10 W. 93rd St. Hous. Dev. Fund, 2015 WL 4764200 (Sup. Ct. 

N.Y. Co. 2015) (erecting sidewalk bridge); Ponito Residence v. 12th St. Apartment, 38 Misc.3d 604 (erecting 
sidewalk bridge). 

16 DDG Warren v. Assouline Ritz 1, 138 A.D.3d 539. 
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