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Introduction

A debtor seeking to reorganize will, during the course of
its bankruptcy case, often seek to reject unfavorable
contracts in order to ensure that the debtor obtains the fresh
start that the chapter 11 process is intended to provide.
Rejection of prepetition contracts is governed by section 365
of chapter 11 of title 11 of the United States Code (the “Bank-
ruptcy Code”), with a signi�cant exception. A collective
bargaining agreement between a debtor and an employee
union can only be rejected or modi�ed in a chapter 11 case
pursuant to the stringent requirements set forth in section
1113 of the Bankruptcy Code.

An application to reject or modify a collective bargaining
agreement pursuant to section 1113 implicates myriad legal
issues, in addition to the political issues that often attach to
e�orts to modify employees' wages or bene�ts. These legal
issues include, for example: How often must the debtor and
union negotiate? May a debtor propose changes to its collec-
tive bargaining agreement to improve its �nancial circum-
stances when such changes are bene�cial but not “neces-
sary?” How much and what types of data must a debtor
provide to the union to support the debtor's proposed
modi�cation? May a debtor seek concessions from its union
pursuant to section 1113 in order to avoid having to seek
concessions from other constituents? These are just a

*Mr. Pasquale is a partner and Mr. Siegel and Ms. Lee are associ-
ates in the Financial Restructuring Practice Group of Stroock & Stroock &
Lavan LLP (“Stroock”). Stroock, including the authors, represents the
Debtors in the In re Trump Entertainment Resorts, Inc. case discussed in
section IV of this article.
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sampling of the many issues inherent in a debtor's decision
whether to seek relief pursuant to section 1113.

We attempt in this article to explain and identify the
pertinent factors that should be considered before a debtor
seeks to reject or modify a collective bargaining agreement
in bankruptcy. Part I of this article will discuss applicable
non-bankruptcy law that governs the collective bargaining
relationship between a company and its union. Part II will
discuss the history behind and case law interpretation of the
section 1113 requirements. Part III will focus on the e�ect of
a bankruptcy court's ruling under section 1113. Finally, Part
IV will illustrate the requirements of section 1113 as recently
applied by the court in granting the debtor's section 1113
rejection motion in In re Trump Entertainment Resorts, Inc.1

I. Applicable Non-Bankruptcy Law — National
Labor Relations Act

A. Overview
Congress enacted the National Labor Relations Act

(“NLRA”) in 1935 in order to protect the rights of employees
and employers, to encourage collective bargaining and to
curtail certain private sector labor and management
practices.2 The NLRA governs the collective bargaining pro-
cess between most private-sector employers and their
employees.3 Among other things, the NLRA guarantees the
right of employees to organize with their coworkers, bargain
collectively with employers and engage in certain concerted
activity, while protecting these employees from employer
and union misconduct.4

B. Good Faith Negotiations
Upon expiration of a collective bargaining agreement

(“CBA”), the NLRA requires that the employer and the union
bargain in good faith with respect to the terms and condi-

1
In re Trump Entertainment Resorts, Inc., 519 B.R. 76, 79, 60 Bankr.

Ct. Dec. (CRR) 47, 201 L.R.R.M. (BNA) 3342, 165 Lab. Cas. (CCH) P
10724 (Bankr. D. Del. 2014) (hereinafter “Trump Entertainment”).

2
See 29 U.S.C.A. § 151.

3
See 29 U.S.C.A. § 152(2), 164(c)(1).

4
See 29 U.S.C.A. §§ 151 to 169 (2014).
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tions of employment.5 Good-faith bargaining requires the
company to meet at reasonable times and in regular
intervals with the union,6 put forth reasonable demands and
respond to union demands with counterproposals,7 have a
representative present at meetings,8 demonstrate a willing-
ness to consider issues further9 and refrain from adding new
proposals at an advanced stage in the negotiations or
withdraw already agreed-upon proposals.10 Good-faith
bargaining also requires that the company generally comply
with the other mandates of the NLRA away from the
bargaining table (for example, no coercion, no anti-union
animus and no unilateral changes in employment).11 During
this bargaining period, the company may not disturb the
status quo.12 It is an unfair labor practice for either the
employer or the union to refuse to bargain collectively in
good faith; however, parties are not compelled to reach an
agreement or to make concessions.13

C. Impasse
If no agreement can be reached between the parties after

su�cient good faith e�orts, the employer may declare an

5
See 29 U.S.C.A. §§ 151, 158(a)(5), 158(b)(3), 158(d) (2014).

6
See, e.g., Moore Drop Forging Co., 144 N.L.R.B. 165, 54 L.R.R.M.

(BNA) 1024, 1963 NLRB Dec. (CCH) P 12563, 1963 WL 16117 (1963).
7
See, e.g., John Ascuaga's Nugget, 298 N.L.R.B. 524, 527, 134

L.R.R.M. (BNA) 1121, 1989-90 NLRB Dec. (CCH) P 16064, 1990 WL
123344 (1990).

8
See, e.g., Wyco� Steel, 303 N.L.R.B. 517, 525, 138 L.R.R.M. (BNA)

1294, 1991-92 NLRB Dec. (CCH) P 16733, 1991 WL 171606 (1991).
9
See, e.g., I.T.T. Rayonier, Inc. and United Paperworkers Intern.

Union and Its Local Nos. 395 and 766, 305 N.L.R.B. 445, 446, 139
L.R.R.M. (BNA) 1359, 1991-92 NLRB Dec. (CCH) P 16950, 1991 WL
215084 (1991).

10
See, e.g., Golden Eagle Spotting Co., Inc., 319 N.L.R.B. 64, 152

L.R.R.M. (BNA) 1168, 1995-96 NLRB Dec. (CCH) P 16088, 1995 WL
573728 (1995).

11
See, e.g., Safeway Trails, 233 N.L.R.B. 1078, 96 L.R.R.M. (BNA)

1614, 97 L.R.R.M. (BNA) 1542, 1978 NLRB Dec. (CCH) P 18830, 1978
NLRB Dec. (CCH) P 19222, 1977 WL 9390 (1977), a�'d, 641 F.2d 930, 102
L.R.R.M. (BNA) 2328, 87 Lab. Cas. (CCH) P 11563 (D.C. Cir. 1979).

12
29 U.S.C.A. § 158(d) (2014).

13
29 U.S.C.A. §§ 158(a)(5), 158(b)(3).
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impasse, and then implement the last o�er it presented to
the union.14 An impasse is de�ned as the point where both
parties agree that further bargaining is futile.15 Speci�cally,
upon having reached an impasse, the company is permitted
to implement some or all of the changes to the terms and
conditions of employment that are consistent with its last
proposal to the union and to make unilateral changes in
wages, hours and working conditions that the union has
rejected.16 It is upon reaching an impasse that the company
may lawfully institute a lockout and the union may call a
strike.17

A union will often disagree with a company that a bona
�de impasse exists and will challenge an employer's actions
by �ling an unfair labor practice charge with the National
Labor Relations Board (“NLRB”), the federal agency charged
with adjudicating complaints under the NLRA with respect
to the enforcement of an employer's labor law obligations.18

The NLRB will determine whether or not a bona �de impasse
has been reached.19 If the NLRB �nds that impasse was not
reached, the employer will be ordered to return to the
bargaining table.20 Moreover, the NLRB can order the
employer to restore the status quo ante — that is, that the
company's union employees be made whole for the bene�ts
that the employer unilaterally discontinued because the par-
ties had not, in fact, reached an impasse before the employer

14
N. L. R. B. v. Katz, 369 U.S. 736, 82 S. Ct. 1107, 8 L. Ed. 2d 230, 50

L.R.R.M. (BNA) 2177, 45 Lab. Cas. (CCH) P 17625 (1962); N.L.R.B. v.
Crompton-Highland Mills, 337 U.S. 217, 224–25, 69 S. Ct. 960, 93 L. Ed.
1320, 24 L.R.R.M. (BNA) 2088, 16 Lab. Cas. (CCH) P 65163 (1949).

15
Pillowtex Corp., 241 N.L.R.B. 40, 46, 100 L.R.R.M. (BNA) 1546,

1978-79 NLRB Dec. (CCH) P 15657, 1979 WL 9593 (1979); Bricklayers
(AFL-CIO) Locals 20, 22, 27, 48, 51, 55, 75, and 83 (Builders Institute of
Westchester & Putnam Counties, Inc.), 142 N.L.R.B. 126, 52 L.R.R.M.
(BNA) 1519, 1963 NLRB Dec. (CCH) P 12269, 1963 WL 16098 (1963).

16
Katz, 369 U.S. at 736; Crompton-Highland Mills, 337 U.S.at 224–

25.
17

American Ship Bldg. Co., 380 U.S. at 317.
18

29 U.S.C.A. §§ 156, 158(a)(5).
19

29 U.S.C.A. § 156.
20

See, e.g., Pratt Indus., infra.
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unilaterally implemented its last o�er.21 This obligation may
include restoring pension contributions that the employer
had stopped paying when it improperly declared impasse
and unilaterally implemented its o�er.22

The NLRA does not require a party to continue to engage
in fruitless discussions when there is a good faith deadlock
in negotiations. The determination of whether the parties
have reached a bona �de impasse is inherently vague and
subjective. Although such a determination shares various
factors in common with the analysis of whether parties have
negotiated in good faith, a determination of an impasse is
separate from a determination of good faith negotiations.23

Speci�cally, in determining whether impasse has occurred,
the NLRB and courts reviewing the NLRB's authority
consider several factors, including: (i) the parties' bargaining
history; (ii) the good faith of the parties in negotiations;24 (iii)
the �uidity of the parties' positions;25 (iv) the demonstrated
willingness to consider the issue further;26 (v) the continua-
tion of bargaining;27 (vi) statements or understandings of the
parties concerning the existence of impasse;28 (vii) the

21
See, e.g., Southwest Forest Industries, Inc. v. N.L.R.B., 841 F.2d

270, 275, 127 L.R.R.M. (BNA) 2913, 108 Lab. Cas. (CCH) P 10358 (9th
Cir. 1988); Pratt Indus., infra.

22
See, e.g., Pratt Indus., Inc. and Int'l Union of Operating Engineers,

Local 30, 358 NLRB No. 52, *20 (2012) (�nding no impasse and ordering
employer to “make whole the bargaining unit employees for any loss of
earnings and other bene�ts su�ered as a result of the unilateral changes”
made by the employer).

23
See Taft Broadcasting Co., WDAF AM-FM TV, 163 N.L.R.B. 475,

482, 64 L.R.R.M. (BNA) 1386, 1967 NLRB Dec. (CCH) P 21170, 1967 WL
18808 (1967).

24
See Taft Broad. Co. at 478, supra.

25
See Ryan Iron Works, Inc. v. N.L.R.B., 257 F.3d 1, 12, 167 L.R.R.M.

(BNA) 2653, 143 Lab. Cas. (CCH) P 11045 (1st Cir. 2001); Erie Brush, 357
NLRB No. 46, *10–12.

26
See TruServ Corp. v. N.L.R.B., 254 F.3d 1105, 1116–17, 168

L.R.R.M. (BNA) 2036, 143 Lab. Cas. (CCH) P 11040 (D.C. Cir. 2001).
27

See Huck Mfg. Co. v. N.L.R.B., 693 F.2d 1176, 1186–87, 112
L.R.R.M. (BNA) 2245, 95 Lab. Cas. (CCH) P 13922 (5th Cir. 1982) (�nding
no impasse where the parties continued to meet and negotiate).

28
See TruServ Corp., 254 F.3d at 1116–17.
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importance of the issue(s) and the extent of the di�erences;29

(viii) anti-union animus evidenced by other events, whether
prior or concurrent;30 (ix) rejection of a �nal o�er by the
union members;31 (x) the union's failure to recommend that
the members approve the employer's �nal o�er;32 (xi) whether
the union has taken a strike vote or otherwise consulted the
employees about a strike;33 (xii) whether the union is on
strike; (xiii) the number and duration of bargaining ses-
sions;34 (xiv) the duration of hiatus between bargaining ses-
sions;35 and (xv) the solicitation and assistance of a mediator
and his/her view regarding whether the parties are at
impasse.36

Bankruptcy courts generally defer to the primary jurisdic-
tion of the NLRB. However, tension between the authority of
the NLRB and that of the courts often arises in the context
of bankruptcy because the exigent timelines faced by debtors

29
See Sacramento Union, 291 N.L.R.B. 552, 556-57, 131 L.R.R.M.

(BNA) 1377, 1988-89 NLRB Dec. (CCH) P 15259, 1988 WL 214191 (1988)
(even if parties reached impasse on union security, deadlock was not
reached in entire negotiations and duty to bargain on other critical issues
continued).

30
See Teamsters Local Union No. 639 v. N.L.R.B., 924 F.2d 1078,

1082, 136 L.R.R.M. (BNA) 2329, 118 Lab. Cas. (CCH) P 10532 (D.C. Cir.
1991) (employer conduct in aggregate revealed intent to bargain in bad
faith and break union)

31
See AMF Bowling Co., Inc. v. N.L.R.B., 63 F.3d 1293, 1295–96, 150

L.R.R.M. (BNA) 2134, 130 Lab. Cas. (CCH) P 11404 (4th Cir. 1995).
32

See TruServ Corp., 254 F.3d at 1112.
33

See Huck Mfg. Co., 693 F.2d at 1180–82.
34

See American Automatic Sprinkler System, Inc., 323 N.L.R.B. 920,
927-31, 155 L.R.R.M. (BNA) 1195, 1997 WL 436748 (1997) (no valid
impasse where employer declared impasse after only three meetings and
misled union during bargaining).

35
See Air�ow Research & Mfg. Corp., 320 N.L.R.B. 861, 152 L.R.R.M.

(BNA) 1001, 1995-96 NLRB Dec. (CCH) P 15968, 1996 WL 111764 (1996)
(13-month hiatus combined with change in union representative and
introduction by union of new proposals showing movement from its pre-
impasse position held su�cient to dissolve impasse).

36
See WASHOE MEDICAL CENTER, INC. AND OPERATING

ENGINEERS LOCAL NO. 3, INTERNATIONAL UNION OF OPERAT-
ING ENGINEERS, AFL-CIO, 348 N.L.R.B. 361, 362, 180 L.R.R.M. (BNA)
1502, 2006-7 NLRB Dec. (CCH) P 17229, 2006 WL 2826435 (2006) (media-
tor present at “some” of 30 bargaining sessions supports impasse �nding).
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seeking to reorganize may con�ict with the NLRB's more
lengthy proceedings.37 As discussed below, courts di�er on
whether and how section 1113 of the Bankruptcy Code
impacts the NLRB's authority over the collective bargaining
process.

II. Section 1113 of the Bankruptcy Code

A. The Bildisco Decision
In NLRB v. Bildisco & Bildisco, the United States

Supreme Court held that a debtor may reject a CBA under
the relatively �exible standards of section 365 of the Bank-
ruptcy Code.38 In that case, the debtor moved to reject, pur-
suant to section 365(a) of the Bankruptcy Code, its three-
year CBA with the International Brotherhood of Teamsters,
Chau�eurs, Warehousemen and Helpers of America, Local
408 (“Local 408”), a union that represented approximately
forty to forty-�ve percent of the debtor's labor force. The
bankruptcy court granted the debtor's motion and, upon ap-
peal, the district court a�rmed the bankruptcy court's order.
In tandem with appealing to the U.S. Court of Appeals for
the Third Circuit, Local 408 �led unfair labor practice
(“ULP”) charges against the debtor with the NLRB, alleging
that the debtor had violated section 8(a) of the NLRA by
unilaterally changing the terms of its CBA and by failing to
pay, during the prepetition period, certain wage increases
and bene�ts as set forth in its CBA. The NLRB concluded
that the debtor had violated the NLRA by unilaterally
modifying the CBA and by refusing to negotiate with Local
408. Accordingly, the NLRB ordered the debtor to remit to
Local 408 the payments previously required under the CBA
and petitioned the Third Circuit to enforce the NLRB order.

The Third Circuit consolidated the bankruptcy and ULP

37
See 7 Collier on Bankruptcy ¶ 1113.09[1] (16th ed. 2007).

38
See N.L.R.B. v. Bildisco and Bildisco, 465 U.S. 513, 526–28, 104 S.

Ct. 1188, 79 L. Ed. 2d 482, 11 Bankr. Ct. Dec. (CRR) 564, 9 Collier Bankr.
Cas. 2d (MB) 1219, 5 Employee Bene�ts Cas. (BNA) 1015, 115 L.R.R.M.
(BNA) 2805, Bankr. L. Rep. (CCH) P 69580, 100 Lab. Cas. (CCH) P 10771
(1984) (hereinafter, “Bildisco”) (“[T]he Bankruptcy Court should permit
rejection of a collective-bargaining agreement under § 365(a) of the Bank-
ruptcy Code if the debtor can show that the collective-bargaining agree-
ment burdens the estate, and that after careful scrutiny, the equities bal-
ance in favor of rejecting the labor contract.”).
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actions and held that a CBA is ultimately an executory
contract that may be rejected pursuant to section 365(a) of
the Bankruptcy Code.39 However, the Third Circuit tempered
its holding by explaining that:

[G]iven the favored status Congress has accorded collective-
bargaining agreements, a debtor-in-possession had to meet a
more stringent test than the usual business judgment rule to
obtain rejection . . . [T]he debtor-in-possession [is required] to
show not only that the collective-bargaining agreement is
burdensome to the estate, but also that the equities balance in
favor of rejection.40

The Third Circuit declined to enforce the NLRB's order
because it reasoned that a debtor-in-possession is not the
alter ego of the pre-petition employer, but rather is “a ‘new
entity’ not bound by the debtor's prior collective-bargaining
agreement.”41

In a�rming the Third Circuit's decision, the Supreme
Court held that a court may allow a debtor to reject a CBA
as an executory contract pursuant to section 365(a) of the
Bankruptcy Code, but that the court must scrutinize the
requested rejection under a higher standard than the busi-
ness judgment rule.42 Speci�cally, the Supreme Court found
that the debtor must demonstrate that a CBA burdens the
estate and that the equities balance in favor of rejecting it.
In addition, the court held that a debtor must show that it
has made “reasonable e�orts to negotiate a voluntary
modi�cation,” as is required under the NLRA.43 When “the
parties' inability to reach an agreement threatens to impede
the success of the debtor's reorganization,” however, the
Supreme Court held that a court is permitted to step into
the process and allow rejection of a CBA to the extent such

39
Section 365(a) provides that “[e]xcept as provided in sections 765

and 766 of this title and in subsections (b), (c), and (d) of this section, the
trustee, subject to the court's approval, may assume or reject any execu-
tory contract or unexpired lease of the debtor.” 11 U.S.C.A. § 365(a) (2014).

40
Bildisco, 465 U.S. at 520–21.

41
Bildisco, 465 U.S. at 521.

42
Bildisco, 465 U.S. at 526.

43
Bildisco, 465 U.S. at 526.
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rejection would further the ultimate goal of chapter 11, to
permit the successful rehabilitation of the debtor.44

The Supreme Court concluded that a debtor does not com-
mit a ULP under section 8(d) of the NLRA by unilaterally
rejecting or modifying a CBA before obtaining approval for
such rejection or modi�cation from the court. The Supreme
Court explained that although the debtor is the same entity
that had existed prior to entering bankruptcy, the Bank-
ruptcy Code empowers the debtor to reject or modify execu-
tory contracts in order to “release the debtor's estate from
burdensome obligations that can impede a successful
reorganization.”45 The Supreme Court concluded that to �nd
otherwise would be to undermine the protections a debtor
receives under the Bankruptcy Code. The Court found that
the NLRB was precluded from enforcing the NLRB order
and, therefore, the terms of the CBA, because any claims for
damages arising from the rejection of an executory contract
must be administered through the bankruptcy process. As a
result, the Supreme Court refused to enforce the NLRB
order.46

B. The Aftermath of Bildisco
The Bildisco decision was met with controversy and incited

a strong reaction among organized labor.47 Advocates for the
organized labor movement condemned the decision for
permitting the unilateral rejection of CBAs and character-
ized it as a “fatal blow” to longstanding federal labor policy.48

Indeed, on the same day that the Bildisco decision was is-

44
Bildisco, 465 U.S. at 526.

45
Bildisco, 465 U.S. at 528.

46
Bildisco, 465 U.S. at 531–33.

47
See Wheeling-Pittsburgh Steel Corp. v. United Steelworkers of

America, AFL-CIO-CLC, 791 F.2d 1074, 1082–83, 14 Bankr. Ct. Dec.
(CRR) 795, 14 Collier Bankr. Cas. 2d (MB) 955, 7 Employee Bene�ts Cas.
(BNA) 1529, 122 L.R.R.M. (BNA) 2425, Bankr. L. Rep. (CCH) P 71170,
104 Lab. Cas. (CCH) P 11828, 89 A.L.R. Fed. 263 (3d Cir. 1986) (hereinaf-
ter, “Wheeling”) (“When the Supreme Court announced [the Bildisco] deci-
sion . . . labor groups mounted an immediate and intense lobbying
e�ort[.]”)

48
See Donald H.J. Hermann & David M. Ne�, Rush to Judgment:

Congressional Response to Judicial Recognition of Rejection of Collective
Bargaining Agreements under Chapter 11 of the Bankruptcy Code, 27
Ariz. L. Rev. 617, 630–33 (1985).
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sued, Congressman Peter Rodino swiftly introduced a bill in
the House of Representatives in order to “clarify the circum-
stances under which collective bargaining agreements may
be rejected” and, ultimately, to overturn the Supreme Court's
ruling.49 Against this backdrop, section 1113 emerged as a
compromise between the policies underlying both the NLRA
and the Bankruptcy Code.

C. Section 1113
In response to organized labor's reaction to Bildisco, and

in order to address the unique policy concerns related to
CBAs, Congress enacted section 1113 of the Bankruptcy
Code,. Section 1113 requires a debtor to satisfy rigorous
substantive and procedural requirements before a bank-
ruptcy court will approve a debtor's motion to reject a CBA.
Section 1113 provides that a debtor must satisfy all of the
following criteria in order to reject a CBA:50

E Subsequent to the bankruptcy �ling, but prior to the �l-
ing of any motion under section 1113 motion, the debtor
must make a proposal to the union describing proposed
modi�cations to employee bene�ts and protections
under the CBA ( 11 U.S.C.A. § 1113(b)(1)(A));

E the proposal must be based on the most complete and
reliable information available to the debtor at the time
it makes its proposal ( 11 U.S.C.A. § 1113(b)(1)(A));

E the modi�cations to employee bene�ts and protections
must be necessary to permit the reorganization of the
debtor ( 11 U.S.C.A. § 1113(b)(1)(A));

E the proposal assures that all creditors, the debtor and
all a�ected parties are treated fairly and equitably ( 11
U.S.C.A. § 1113(b)(1)(A));

E the debtor must provide the union such relevant infor-
mation as is necessary to evaluate the proposal ( 11
U.S.C.A. § 1113(b)(1)(B));

E from and after the date that the debtor makes its pro-

49
See In re Century Brass Products, Inc., 795 F.2d 265, 272, 14 Bankr.

Ct. Dec. (CRR) 1017, 7 Employee Bene�ts Cas. (BNA) 1801, 122 L.R.R.M.
(BNA) 2833, Bankr. L. Rep. (CCH) P 71207, 104 Lab. Cas. (CCH) P 11897
(2d Cir. 1986) (internal quotations and citations omitted).

50
Section 1113 uses the term “authorized representative of the em-

ployees,” which is typically a labor union. For ease of reference, we refer
in this article to the employees' representative as the “union.”
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posal and ending on the date of the section 1113 hear-
ing before the bankruptcy court, the debtor must meet
at reasonable times with the union ( 11 U.S.C.A.
§ 1113(b)(2));

E the debtor must confer with the union in good faith in
an attempt to reach mutually satisfactory modi�cations
of the CBA ( 11 U.S.C.A. § 1113(b)(2));

E the union must refuse to accept such proposal without
“good cause” ( 11 U.S.C.A. § 1113(c)(2)); and

E the balance of the equities must clearly favor rejection
of the CBA ( 11 U.S.C.A. § 1113(c)(3)).

The debtor must prove each of these elements by a prepon-
derance of the evidence.51 After a debtor has established its
compliance with these factors, the burden of proof then shifts
to the union to demonstrate that the debtor has failed to
comply with any or all of such factors.52

Procedurally, only after the debtor makes a proposal and
provides information to the union regarding the proposal can
it �le its motion to reject the CBA.53 The bankruptcy court
must then: (i) schedule a hearing no later than fourteen
days after the debtor �les its motion; (ii) give at least ten
days' notice of such hearing to all interested parties; and (iii)
reach a decision within thirty days of the hearing as to the
merits of the debtor's motion.54 Furthermore, the court may
continue the hearing for a maximum of seven days in the
“interests of justice,” or for a longer period as may be agreed

51
See In re Century Brass Prods., Inc., 795 F.2d at 273 (requiring

debtor to prove section 1113 elements by a preponderance of the evi-
dence). However, some courts hold that the balancing of the equities fac-
tor requires the debtor to satisfy requirement has a higher burden of proof
than preponderance of the evidence. See, e.g., Matter of Walway Co., 69
B.R. 967, 975 n.18, 15 Bankr. Ct. Dec. (CRR) 566, 16 Collier Bankr. Cas.
2d (MB) 512, Bankr. L. Rep. (CCH) P 71675, 111 Lab. Cas. (CCH) P 11155
(Bankr. E.D. Mich. 1987); In re American Provision Co., 44 B.R. 907, 909,
12 Bankr. Ct. Dec. (CRR) 558, 11 Collier Bankr. Cas. 2d (MB) 1289, 118
L.R.R.M. (BNA) 2059, Bankr. L. Rep. (CCH) P 70181, 105 Lab. Cas. (CCH)
P 12179 (Bankr. D. Minn. 1984).

52
See, e.g., In re Mile Hi Metal Systems, Inc., 899 F.2d 887, 891–92,

20 Bankr. Ct. Dec. (CRR) 505, 22 Collier Bankr. Cas. 2d (MB) 611, 133
L.R.R.M. (BNA) 2927, 114 Lab. Cas. (CCH) P 12044 (10th Cir. 1990)
(hereinafter, “Mile Hi”).

53
See 11 U.S.C.A. § 1113(b)(1).

54
See 11 U.S.C.A. § 1113(d)(1); see also Wheeling, 791 F.2d at 1085.
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upon by the debtor and the union. A bankruptcy court may
rule more than thirty days after the hearing date only if the
debtor and union agree.55 If the bankruptcy court fails to
rule by the speci�ed deadline, the debtor may unilaterally
alter or terminate the CBA pending the bankruptcy court's
�nal ruling.56 Each of the factors enumerated in section 1113
is explained in more detail below.

i. The Debtor Must Propose Modi�cations to the
CBA
The debtor must �rst submit to the union a proposal

describing the modi�cations it is seeking from the union for
each CBA that it will otherwise seek to reject.57 A debtor
must deliver this proposal to the union only after it has �led
its chapter 11 petition but before it has �led its motion to
reject the CBA.58 Courts have required that any such pro-
posal re�ect modi�cations to the existing CBA rather than
incorporate the terms of an entirely new CBA.59 Also, when
the parties exchange multiple proposals before the hearing,
bankruptcy courts vary as to which proposal they analyze to
determine if the debtor has satis�ed the other relevant

55
See 11 U.S.C.A. § 1113(d)(2).

56
11 U.S.C.A. § 1113(d)(2)

57
See 11 U.S.C.A. § 1113(b)(1)(A).

58
See 11 U.S.C.A. § 1113(b)(1)(A) and (c)(1); see also Wheeling, 791

F.2d at 1085; In re 710 Long Ridge Road Operating Company, II, LLC,
518 B.R. 810, 817–20 (Bankr. D. N.J. 2014), stay pending appeal denied,
198 L.R.R.M. (BNA) 2679, 2014 WL 906128 (D.N.J. 2014) (hereinafter,
“710 Long Ridge”) (�led chapter 11 on February 24, 2013, submitted initial
proposal on June 13, 2013 and a modi�ed proposal on or around September
13, 2013); In re Delta Air Lines, 342 B.R. 685, 691, 46 Bankr. Ct. Dec.
(CRR) 113 (Bankr. S.D. N.Y. 2006) (�led chapter 11 on September 14,
2005 and submitted proposal on November 3, 2005).

59
Bankruptcy courts have rejected a debtor's section 1113 motion

when the CBA was set to expire, and the debtor proposed an entirely new
CBA rather than proposing modi�cations to the CBA at issue. See, e.g., In
re Valley Kitchens, Inc., 52 B.R. 493, 497 (Bankr. S.D. Ohio 1985) (“A fur-
ther ground for our decision not to authorize rejection and a very signi�-
cant factor in it, is the fact that the proposal here made by the debtor was
made in connection with the negotiation of a new or successor collective
bargaining agreement.”).
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factors.60 In general, however, the majority of courts consider
the last proposal made by the debtor prior to the hearing
when analyzing the section 1113 factors.61

ii. The Proposal Must be Based on the Most
Complete and Reliable Information
A section 1113 proposal must be based on the most

complete and reliable information available at the time the
debtor makes its proposal to the union.62 In determining
whether such information satis�es this factor, courts will
analyze the “breadth, depth, and objective credibility” of
such information.63 The debtor is required to only gather
such information that is available at the time the proposal is
made and to base its proposal on information it deems
reliable.64 Courts do not require that the information be
error-free or audited, though the debtor must make “an hon-
est e�ort to compile all data relevant to making its
proposal.”65 Such information may include a reasonably
detailed business plan, short and long-term �nancial projec-

60
Compare Mile Hi, 899 F.2d at 893 (refusing to consider oral propos-

als made at the hearing), with In re Northwest Airlines Corp., 346 B.R.
307, 331–32, 46 Bankr. Ct. Dec. (CRR) 226 (Bankr. S.D. N.Y. 2006)
(considering oral proposals at the hearing).

61
See, e.g., In re Bowen Enterprises, Inc., 196 B.R. 734, 743, 29 Bankr.

Ct. Dec. (CRR) 171, 35 Collier Bankr. Cas. 2d (MB) 1555, Bankr. L. Rep.
(CCH) P 77011 (Bankr. W.D. Pa. 1996) (same).

62
See 11 U.S.C.A. § 1113(b)(1)(A) and (c)(1); see also 710 Long Ridge,

518 B.R. at 833.
63

710 Long Ridge, 518 B.R. at 833 (citations omitted).
64

710 Long Ridge, 518 B.R. at 833; see, e.g., Association of Flight
Attendants-CWA, AFL-CIO v. Mesaba Aviation, Inc., 350 B.R. 435, 454, 47
Bankr. Ct. Dec. (CRR) 24, 180 L.R.R.M. (BNA) 2734 (D. Minn. 2006) (�nd-
ing that �nancial projections o�ered by debtor satis�ed the most complete
and reliable information requirement even though debtor provided the
union with updated projections on the day of the section 1113 hearing).

65
In re Mesaba Aviation, Inc., 350 B.R. at 454 (citations omitted); see

also In re Amherst Sparkle Market, Inc., 75 B.R. 847, 850, 16 Bankr. Ct.
Dec. (CRR) 196 (Bankr. N.D. Ohio 1987) (�nding that the business plan
that debtor used to prepare its section 1113 proposal need not be audited).
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tions and other �nancial data supporting the proposed
modi�cations.66

iii. The Proposal Must Be Necessary to the
Debtor's Reorganization
The modi�cations that the debtor seeks in its proposal

must be necessary to permit the debtor's reorganization.67 A
circuit split exists as to what constitutes “necessary”
modi�cations. In the Third Circuit, necessary modi�cations
are those that are essential to prevent liquidation. In the
Second Circuit, and in various circuits following its lead,
modi�cations that simply increase the likelihood of a suc-
cessful reorganization have been held to satisfy the require-
ment that the modi�cation is necessary for the
reorganization.68

66
See 710 Long Ridge, 518 B.R. at 833 (�nding that debtor had satis-

�ed this factor by providing the union with: (i) a one-year (and, upon the
union's request, a six-year) forecast of �nancial projections that compared
the proposed modi�cations with the terms of the CBA staying in place; (ii)
details of cost savings as to each a�ected facility; (iii) a bene�ts summary
guide; (iv) signi�cant data productions; and (v) relevant testimony from
the debtor and its chief �nancial o�cer); see also In re AMR Corp., Case
No. 11-15463 (SHL), at *83–86 (Bankr. S.D.N.Y. March 27, 2012) [Docket
No. 2041] (�nding that the debtor satis�ed this factor after: (i) providing
“sensitive �nancial information,” “including the data on which it relied,
the models it used in performing its own analyses, and the assumptions
that underlie its projections into the future,” to the union; (ii) making
their “subject matter experts” available for information requests; and (iii)
using similar data sets and methodologies as the union); see also In re
Fiber Glass Industries, Inc., 49 B.R. 202, 206, 120 L.R.R.M. (BNA) 2770,
106 Lab. Cas. (CCH) P 12236 (Bankr. N.D. N.Y. 1985) (denying debtor's
motion because it did not provide the union with the supporting evidence
to justify debtor's proposed modi�cations); see 11 U.S.C.A. § 1113(d)(3).

67
See 11 U.S.C.A. § 1113(b)(1)(A), 1113(c)(1).

68
Compare Wheeling, 791 F.2d at 1088–89; 710 Long Ridge, 518 B.R.

at 836 (citing Wheeling); with Truck Drivers Local 807, Intern. Broth. of
Teamsters, Chau�eurs, Warehousemen & Helpers of America v. Carey
Transp. Inc., 816 F.2d 82, 89, 16 Bankr. Ct. Dec. (CRR) 85, 16 Collier
Bankr. Cas. 2d (MB) 799, 125 L.R.R.M. (BNA) 2093, 106 Lab. Cas. (CCH)
P 12322 (2d Cir. 1987) (hereinafter, “Carey”); In re Family Snacks, Inc.,
257 B.R. 884, 896–97, 166 L.R.R.M. (BNA) 2400, Bankr. L. Rep. (CCH) P
78359 (B.A.P. 8th Cir. 2001); Mile Hi, 899 F.2d at 892–93; In re Ho�man
Bros. Packing Co., Inc., 173 B.R. 177, 187–88, 32 Collier Bankr. Cas. 2d
(MB) 293, Bankr. L. Rep. (CCH) P 76300 (B.A.P. 9th Cir. 1994) (hereinaf-
ter, “Ho�man”).
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The Third Circuit's standard dates from that court's deci-
sion in Wheeling, which held that each of the debtor's
modi�cations must be economic in nature and strictly
tailored to prevent liquidation in the immediate future.69

There, the Third Circuit de�ned “necessary modi�cations” as
the bare minimum modi�cations that are essential to the
debtor's short-term survival or absolutely necessary to
prevent the debtor from being forced to liquidate.70 Accord-
ingly, a proposal is “necessary” in the Third Circuit only if it
contains the minimum quali�cations that are essential to
prevent a debtor's liquidation.71 For example, in In re Wil-
liam P. Brogna & Co., Inc., the court denied the debtor's sec-
tion 1113 motion because its proposal altered non-economic
grievance procedures and proposed a 41% reduction in wages
and a 38% reduction in fringe bene�ts that would have cre-
ated longer-term economic savings than what was necessary
in order to solely prevent a liquidation of the debtor's assets.72

In contrast, the Second Circuit approves of both economic
and non-economic modi�cations that enhance the debtor's
business if those modi�cations as a whole “increase the likeli-
hood of a successful reorganization.”73 The court in Carey
�rst promulgated this standard when it explicitly rejected
the Third Circuit's narrower interpretation of the de�nition

69
See Wheeling, 791 F.2d at 1088 (�nding that Congress intended

that ‘‘ ‘necessary’ language . . . looked to the ‘minimum modi�cations’ . . .
that would permit the reorganization”).

70
See Wheeling, 791 F.2d at 1088.

71
See Wheeling, 791 F.2d at 1088 (�nding that Congress intended

that ‘‘ ‘necessary’ language . . . looked to the ‘minimum modi�cations’ . . .
that would permit the reorganization” and that section 1113 must be
“construed strictly to signify only modi�cations that the trustee is
constrained to accept because they are directly related to the [debtors']
�nancial condition and its reorganization.”).

72
See In re William P. Brogna and Co., Inc., 64 B.R. 390, 392, 14

Bankr. Ct. Dec. (CRR) 1174, 15 Collier Bankr. Cas. 2d (MB) 626, 123
L.R.R.M. (BNA) 3326, Bankr. L. Rep. (CCH) P 71459 (Bankr. E.D. Pa.
1986).

73
Carey, 816 F.2d at 89 (“[I]t becomes impossible to weigh necessity

as to reorganization without looking into the debtor's ultimate future and
estimating what the debtor needs to attain �nancial health.”); In re North-
west Airlines Corp., 346 B.R. at 321; In re Family Snacks, Inc., 257 B.R.
at 896–97; Mile Hi, 899 F.2d at 892–93; Ho�man, 173 B.R. at 187–88.
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of “necessary.”74 Elaborating on the Carey standard, the court
in In re Northwest Airlines Corp. held that a debtor's
proposed modi�cations are considered necessary if they have
a signi�cant impact on the debtor's operations and are
required for the debtor to compete in the marketplace upon
emergence.75

In assessing this factor, a bankruptcy court will evaluate
the debtor's current and projected �nancial condition by
scrutinizing its business plan, its �nancial model and the as-
sumptions and methodologies underlying that model to
determine whether its modi�cations are necessary for
reorganization.76 Although some courts have weighed the
percentages by which a debtor proposes to reduce the wages
and bene�ts of its unionized employees, other courts have
prioritized analyzing hard dollar reductions over such
percentages.77

Courts will often consider whether the proposal includes a
“snap-back” provision (i.e., a provision that calls for the rein-
statement of the original wages and bene�ts if the company
returns to pro�tability). A snap-back provision may be rele-
vant in determining the necessity of the modi�cations
because such provisions “ensure that once a company is prof-
itable enough for successful reorganization, further pro�ts
not necessary for reorganization are returned to the employ-

74
See Carey, 816 F.2d at 89 (�nding that the term “necessary” could

not be synonymous with “essential” because if the debtor were constrained
to propose only the most minimal changes, it would have no room to
engage in good faith negotiations).

75
See In re Northwest Airlines, 346 B.R. at 321 (citing Carey).

76
See 710 Long Ridge, 518 B.R. at 836; see also Wheeling, 791 F.2d at

1089 (rejecting the debtor's 1113 motion but noting that “[a]lthough the
[debtor's] cash position may be a relevant factor, it is not the only factor in
determining whether any modi�cations are necessary”).

77
See, e.g., In re Big Sky Transp. Co., 104 B.R. 333, 336, 115 Lab.

Cas. (CCH) P 10080 (Bankr. D. Mont. 1989) (“The hard dollar amount of
reduction is critical to a positive cash �ow operation.”); Matter of GCI,
Inc., 131 B.R. 685, 688 (Bankr. N.D. Ind. 1991) (debtor proposed “cost sav-
ings of approximately $29,000 a month from its employees” with $9,000 a
month to come from non-union employees and $20,000 a month to come
from union employees).
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ees who made the concessions.”78 The Third Circuit in Wheel-
ing found that a proposal that lacked a snap-back provision
failed this requirement.79 The Third Circuit did not analyze
the snap-back provision in a vacuum, but rather cited to the
fact that the debtor's proposal included the entry into a CBA
for a period of �ve years and utilized pessimistic �nancial
projections. Indeed, the Court in Wheeling indicated that
had the debtor provided a credible explanation for the fail-
ure to include a snap-back provision in its proposal, the court
might have otherwise found that the debtor satis�ed this
factor.80 However, at least one other bankruptcy court has
found that as a matter of law there is no requirement that a
debtor include a snap-back provision to satisfy this
requirement.81

iv. The Proposal Must Treat All Parties Fairly and
Equitably
The debtor must prove that its proposed modi�cations

treat all a�ected parties (i.e., unionized employees), non-
unionized employees and creditors of the debtor fairly and
equitably.82 “[T]he focus of inquiry as to ‘fair and equitable’
treatment should be whether the [debtor's] proposal would

78
See 710 Long Ridge, 518 B.R. at 836 (internal quotations and cita-

tion omitted).
79

Compare Wheeling, 791 F.2d at 1090 (“We �nd it di�cult, on the
basis of this record, to accept . . . that it was ‘necessary’ to modify an
existing labor contract by providing an unusually long �ve-year term at
markedly reduced labor costs based on a pessimistic �ve-year projection
without at least also providing for some ‘snap back’ to compensate for
workers' concessions.”), with In re Mesaba Aviation, Inc., 350 B.R. 105,
107 (Bankr. D. Minn. 2006) (“[I]t is possible that the absence of snapbacks
might be justi�ed.”), and In re Appletree Markets, Inc., 155 B.R. 431, 440,
144 L.R.R.M. (BNA) 2203 (S.D. Tex. 1993) (granting the debtor's motion
where its proposal did not contain a snap-back provision).

80
See Wheeling, 791 F.2d at 1090 (“Wheeling-Pittsburgh has o�ered

no credible explanation why its proposal did not contain a ‘snap back’ pro-
vision.”).

81
See In re Bowen Enters., Inc., 196 B.R. at 742 (stating that the

court is “aware of no binding precedent which holds that, as a matter of
law, such a proposed modi�cation [(i.e., a snap-back provision)] is not ‘nec-
essary’ ’’).

82
See 11 U.S.C.A. § 1113(b)(1)(A) and (c)(1).
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impose a disproportionate burden on the employees.”83

Courts have found that the phrase “fair and equitable” does
not require that the proposal treat every constituency the
same.84 Although courts have recognized that it may be pos-
sible to compare the amount or percentage of the cost reduc-
tion from various sources, courts have focused on “whether
the proposed sacri�ces will be borne exclusively by members
of the bargaining unit or will be spread among all a�ected
parties[,]” while noting that the “concessions sought from
various parties must be examined from a realistic
standpoint.”85 Speci�cally, a debtor may demonstrate that it
has not unfairly burdened the unionized employees by reduc-
ing their wages and diminishing their bene�ts to the
advantage of management, non-unionized employees or
creditors.86 However, the debtor will likely be required to
justify to the bankruptcy court any disparities in the treat-
ment of the various parties if it does not treat all parties in
interest identically.87

When analyzing this factor, a court will likely consider the

83
See Wheeling, 791 F.2d at 1091–92; 710 Long Ridge, 518 B.R. at

835 (citing Wheeling); see also In re Kaiser Aluminum Corp., 456 F.3d 328,
341, 46 Bankr. Ct. Dec. (CRR) 232, 38 Employee Bene�ts Cas. (BNA)
1705, Bankr. L. Rep. (CCH) P 80675 (3d Cir. 2006). Similarly, the Second
Circuit has held that the purpose of this requirement is “to spread the
burdens of saving the company to every constituency while ensuring that
all sacri�ce to a similar degree.” In re Century Brass Prods., Inc., 795
F.2d at 273.

84
See Carey, 816 F.2d at 90–91 (noting that a debtor need not prove

that managers and non-union employees will su�er salary and bene�t
reductions to the same degree as union workers); In re Blue Diamond
Coal Co., 131 B.R. 633, 645–646, 25 Collier Bankr. Cas. 2d (MB) 867
(Bankr. E.D. Tenn. 1991) (allowing a proposal to treat parties in interest
di�erently); In re Walway Co., 69 B.R. at 974 (same).

85
In re Bowen Enters., Inc., 196 B.R. at 743; see also 710 Long Ridge,

518 B.R. at 835.
86

See Carey, 816 F.2d at 90–91.
87

See, e.g., 710 Long Ridge, 518 B.R. at 835–36 (�nding 15% cut in
union employees' payroll compared to 2% cut in non-union employees'
payroll was nonetheless fair and equitable because: (a) union wages and
bene�ts were signi�cantly higher than those of non-union employees and
such cost reduction measures closed the gap between those parties; (b) the
modi�ed proposal contained a snap-back provision; and (c) the debtors
also obtained concessions from other related parties, including substantial
claims waivers and/or reductions from their landlords, non-debtor a�liate
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wages and bene�ts of all unionized and non-unionized em-
ployees and the expected returns of creditors.88 The types of
bene�ts that most courts analyze include wage reductions,
decreases in vacation days or health insurance coverage,
wage freezes, sta� reductions, an increase in job responsibil-
ities without commensurate salary increases and the
elimination of overtime pay.89 In Wheeling, the Third Circuit
considered, among other things, whether non-unionized em-
ployees were leaving the company for better paying jobs and
whether the proposal included a snap-back, pro�t sharing or
equity rights provision.90 However, other bankruptcy courts
have found that under this factor, a debtor need not include

and other creditors); International Broth. of Teamsters, Chau�eurs,
Warehousemen and Helpers of America v. IML Freight, Inc., 789 F.2d
1460, 1462–63, 122 L.R.R.M. (BNA) 3066, Bankr. L. Rep. (CCH) P 71116,
104 Lab. Cas. (CCH) P 11968 (10th Cir. 1986) (reversing lower court's ap-
proval of debtor's motion and denying the motion because debtor did not
justify the disproportional cutbacks in unionized workers' payroll); In re
Delta Air Lines, 342 B.R. at 698–99 (denying debtor's motion because
union, which comprised 10.5% of the payroll, was asked to provide 21% of
the total labor cost reductions); In re Texas Sheet Metals, Inc., 90 B.R.
260, 269 (Bankr. S.D. Tex. 1988) (concluding that debtor's proposal was
fair and equitable despite union wage cuts of 18.9% because “[t]he union
have [sic] not been singled out” as the rental payment on debtor's property
was lowered by 20%, o�ce sta� workers took a 5% wage cut and supervi-
sors took a 5% wage cut and eliminated overtime payments).

88
See In re Amherst, 75 B.R. at 851–52 (comparing the wages and

bene�ts of union and non-union employees when considering the fair and
equitable factor); 710 Long Ridge, 518 B.R. at 835–36 (comparing union
and non-union wages and analyzing the expected returns of the debtor's
creditors); see, e.g., In re Texas Sheet Metals, Inc., 90 B.R. at 269.

89
710 Long Ridge, 518 B.R. at 823 (weighing wage reductions, reduc-

tions in vacation days and paid holidays, as well as contributions to em-
ployee health bene�ts); In re Carey Transp., Inc., 50 B.R. 203, 209–10, 13
Bankr. Ct. Dec. (CRR) 144, 13 Collier Bankr. Cas. 2d (MB) 73, Bankr. L.
Rep. (CCH) P 70596 (Bankr. S.D. N.Y. 1985), subsequently a�'d, 816 F.2d
82, 16 Bankr. Ct. Dec. (CRR) 85, 16 Collier Bankr. Cas. 2d (MB) 799, 125
L.R.R.M. (BNA) 2093, 106 Lab. Cas. (CCH) P 12322 (2d Cir. 1987)
(considering the debtor's sta� reductions); In re Bowen Enters., Inc., 196
B.R. at 743 (weighing the debtor's proposed wage freeze).

90
See Wheeling, 791 F.2d at 1089–93 (“[T]he proposal's failure to

provide workers a share in a possible recovery, is particular signi�cant in
this case since the proposal asked workers to take substantial reductions
over a �ve-year period based on extremely pessimistic forecasts.”).
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a snap-back provision to demonstrate that the proposal
treats all parties fairly and equitably.91

v. The Debtor Must Provide the Union Relevant
Information Necessary to Evaluate the Proposal
The debtor must also provide the union with relevant in-

formation necessary to evaluate the proposal.92 Here, as with
the other 1113 factors, the debtor bears the initial burden of
producing evidence of the information provided to the union,
whereupon the burden shifts to the union to rebut the deb-
tor's assertion that such information was su�cient.93 Courts
have interpreted “necessary” to mean information that is
“the most meaningful �nancial and statistical information
available[.]”94 The nature and scope of the proposed modi�ca-
tions will dictate the breadth and scope of information to be
provided.95

In general, a court will look more favorably upon a debtor
who openly shares with the union all of the information it
has available relating to the formation of a proposal.96 In as-
sessing the information that the debtor gives to the union,

91
See, e.g., In re Appletree Mkts., Inc., 155 B.R. at 440 (granting the

debtor's motion where its proposal did not contain a snap-back provision,
as the proposal still treated all a�ected parties fairly and equitably); see
also In re Sierra Steel Corp., 88 B.R. 337, 342, 17 Bankr. Ct. Dec. (CRR)
1217, 113 Lab. Cas. (CCH) P 11596 (Bankr. D. Colo. 1988) (granting sec-
tion 1113 relief where “the absence of a snap-back provision is not an
indication of inequitable treatment or an inequitable result[]” and, thus,
the debtor satis�ed the fair and equitable and balance of the equities fac-
tors) (internal citation omitted).

92
See 11 U.S.C.A. § 1113(b)(1)(B) and (c)(1).

93
See Wheeling, 791 F.2d at 1093; 710 Long Ridge, 518 B.R. at 834.

94
See In re Liberty Cab & Limousine Co., Inc., 194 B.R. 770, 776–77,

28 Bankr. Ct. Dec. (CRR) 1154 (Bankr. E.D. Pa. 1996).
95

See Wheeling, 791 F.2d at 1094 (noting that a bankruptcy court
must not give “undue weight to . . . the need for haste” in considering
this factor); 710 Long Ridge, 518 B.R. at 834.

96
See In re AMR Corp., Case No. 11-15463 (SHL), at *83–86 (D.I.

2041) (approving the section1113 motion where the debtor readily provided
the union with extensive �nancial information, analyses, and access to the
debtor's own “subject matter experts.”); 710 Long Ridge, 518 B.R. at 833
(allowing the debtor to reject the CBA and �nding that the debtor provided
the union with signi�cant information, including a one and six-year
forecast of �nancial projections, details of cost savings and relevant
testimony from the debtor and its chief �nancial o�cer).
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the courts may consider data exchanged both pre- and post-
petition.97 For example, in 710 Long Ridge, the debtor satis-
�ed this requirement by providing access to thousands of
documents in a data room, giving high priority to the union
and responding to every relevant document request.98 In In
re AMR Corp., the debtor presented the unions with the
same monthly �nancial information that it provided to its
board of directors and held monthly meetings with the
unions that included �nancial presentations by the debtor's
senior management and opportunities for the unions to ask
the debtor's senior �nancial o�cers questions.99

vi. The Debtor Must Meet at Reasonable Times
with the Union
The debtor must meet with the union at reasonable times

after it submits its proposal to the union and before the sec-
tion 1113 hearing date.100 Bankruptcy courts determine
whether a debtor has met this requirement based on a “facts
and circumstances” test, as the Bankruptcy Code does not
require a minimum number of meetings or a minimum
number of hours. For example, one court denied a debtor's
motion where it only met once with a union that had
requested additional meetings, whereas another court found

97
In re Wheeling-Pittsburgh Steel Corp., 50 B.R. 969, 976–77, 13

Bankr. Ct. Dec. (CRR) 328, 13 Collier Bankr. Cas. 2d (MB) 1, 6 Employee
Bene�ts Cas. (BNA) 1897, 119 L.R.R.M. (BNA) 3277, Bankr. L. Rep. (CCH)
P 70676 (Bankr. W.D. Pa. 1985) (analyzing documentation that debtor
gave to union both pre- and post-petition). See Matter of Sol-Sie� Produce
Co., 82 B.R. 787, 794, 17 Bankr. Ct. Dec. (CRR) 145, 108 Lab. Cas. (CCH)
P 10321 (Bankr. W.D. Pa. 1988) (looking favorably upon the debtor for
instructing its accountant to hold nothing back in providing information).

A court may not necessarily require the debtor to provide the union
with information upon which the debtor bases any counterproposals to the
union. See In re Carey Transp., Inc., 50 B.R. at 208 (rejecting union's as-
sertion that debtor failed this requirement because debtor did not provide
union with information regarding debtor's reply to union's counterpro-
posal).

98
See In re AMR Corp., Case No. 11-15463 (SHL), at *18.

99
See id. at *84.

100
See 11 U.S.C.A. § 1113(b)(2); Matter of K & B Mounting, Inc., 50

B.R. 460, 468, 13 Bankr. Ct. Dec. (CRR) 240, Bankr. L. Rep. (CCH) P
70515 (Bankr. N.D. Ind. 1985) (denying the debtor's motion because the
debtor did not meet with the representative prior to the section 1113
hearing).
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that the debtor satis�ed this factor after meeting just twice
with the union. As a general rule, if the CBA and the deb-
tor's proposals are complex, a court will require multiple
meetings for longer durations.101

vii. The Debtor Must Negotiate the CBA in Good
Faith
The debtor must negotiate in good faith with the union.102

Bankruptcy courts de�ne “good faith” bargaining as “conduct
indicating an honest purpose to arrive at an agreement as
the result of the bargaining process.”103 A bankruptcy court's
determination as to whether or not the debtor met and
conferred in good faith will depend on the facts and
circumstances.104 The debtor can satisfy this factor by dem-
onstrating that it has met or corresponded with the union
multiple times or has responded to the union's counterpro-
posal(s) with substantial critiques and suggestions.105 To
refute this factor, the union must then produce evidence

101
See, e.g., In re American Provision Co., 44 B.R. 907, 911, 12 Bankr.

Ct. Dec. (CRR) 558, 11 Collier Bankr. Cas. 2d (MB) 1289, 118 L.R.R.M.
(BNA) 2059, Bankr. L. Rep. (CCH) P 70181, 105 Lab. Cas. (CCH) P 12179
(Bankr. D. Minn. 1984) (denying debtor's motion because it only had one
meeting with the union, which expressed interest to discuss and negotiate
the proposal further); In re Amherst Sparkle Market, Inc., 75 B.R. at 852
(concluding that debtor had met at reasonable times with union where the
parties only met twice); See also In re Allied Delivery System Co., 49 B.R.
700, 701–03, 120 L.R.R.M. (BNA) 2159, Bankr. L. Rep. (CCH) P 70506,
106 Lab. Cas. (CCH) P 12232 (Bankr. N.D. Ohio 1985) (concluding that
two meetings were su�cient); In re Kentucky Truck Sales, Inc., 52 B.R.
797, 801, 13 Bankr. Ct. Dec. (CRR) 585 (Bankr. W.D. Ky. 1985) (holding
that four meetings was satisfactory).

102
See 11 U.S.C.A. § 1113(b)(2).

103
In re Walway Co., 69 B.R. at 973.

104
See Wheeling, 791 F.2d at 1093–94.

105
See, e.g., In re Texas Sheet Metals, Inc., 90 B.R. at 270 (noting that

debtor sent numerous letters to union to negotiate); In re Salt Creek Freight-
ways, 47 B.R. 835, 839, 12 Bankr. Ct. Dec. (CRR) 1113, Bankr. L. Rep.
(CCH) P 70696, 105 Lab. Cas. (CCH) P 12172 (Bankr. D. Wyo. 1985) (not-
ing that debtor met four times with union and analyzed and responded to
union's counter-proposal in detail); In re AMR Corp., Case No. 11-15463
(SHL), at *80, 87 (approving 1113 motion where the debtors bargained
with the unions for years before �ling for chapter 11, made their negotia-
tors available to commence around-the-clock negotiations during the post-
petition period, and made several concessions in response to union
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that the debtor did not confer in good faith.106 Furthermore,
a bankruptcy court is likely to per se deny the debtor's mo-
tion for lack of good faith when the debtor can prove only the
union's bad faith or when the debtor meets with but refuses
to negotiate with the union.107

viii. The Union Must Reject the Proposal Without
Good Cause
The debtor must demonstrate that the union rejected the

proposal “without good cause.”108 Though not de�ned in sec-
tion 1113 or elsewhere in the Bankruptcy Code, courts have
found that this term does not mean “bad faith,” but rather
means that the union lacks a willingness to work with the
debtor in its attempts to successfully reorganize.109 The
Second Circuit in New York Typographical Union No. 6 v.
Maxwell Newspapers, Inc. (In re Maxwell Newspapers, Inc.)
explained that the good cause requirement protects the
debtor “from the union's refusal to accept the changes
without a good reason.”110

counterproposals, such as freezing, rather than terminating, their de�ned
bene�t plans).

106
See 710 Long Ridge, 518 B.R. at 839; In re Kentucky Truck Sales,

52 B.R. at 801–02 (“The ‘good faith’ requirements of section 1113 can be
satis�ed by the debtor showing that it has seriously attempted to negoti-
ate reasonable modi�cations in the existing collective bargaining agree-
ment with the union prior to the rejection hearing.”).

107
See, e.g., In re Horsehead Industries, Inc., 300 B.R. 573, 588, 42

Bankr. Ct. Dec. (CRR) 39, 51 Collier Bankr. Cas. 2d (MB) 50, 32 Employee
Bene�ts Cas. (BNA) 1655 (Bankr. S.D. N.Y. 2003) (rejecting 1113 motion
because debtor refused to meet with union); In re GCI, Inc., 131 B.R. at
697 (�nding that debtor cannot satisfy good faith requirement merely by
showing union's bad faith).

108
11 U.S.C.A. § 1113(c)(2).

109
See In re Alabama Symphony Ass'n, 155 B.R. 556, 577 (Bankr. N.D.

Ala. 1993), a�'d in part, rev'd in part on other grounds, 211 B.R. 65, 154
L.R.R.M. (BNA) 2910 (N.D. Ala. 1996); see also In re Bruno's Supermarkets,
LLC, 62 Collier Bankr. Cas. 2d (MB) 1, 2009 WL 1148369, *15 (Bankr.
N.D. Ala. 2009).

110
In re Maxwell Newspapers, Inc., 981 F.2d 85, 90, 28 Collier Bankr.

Cas. 2d (MB) 352, 142 L.R.R.M. (BNA) 2049, 124 Lab. Cas. (CCH) P 10514
(2d Cir. 1992) (hereinafter, “Maxwell”).

The Rejection and Modification of Collective Bargaining Agree-

ments Pursuant to Bankruptcy Code Section 1113

135



Thus, if the union rejects the debtor's proposal, it must
provide su�cient justi�cation for such rejection.111 Although
the debtor must carry the burden of persuasion, the union
must provide evidence that its rejection was for good cause.112

Various bankruptcy courts have per se concluded that a
union cannot provide su�cient justi�cation when the deb-
tor's modi�cations are necessary, fair and equitable and the
union fails to provide within a reasonable time prior to the
hearing on the section 1113 motion any reason for its
rejection.113 Furthermore, a union's “refusal to negotiate and
delayed response to the [p]roposal has been found to be suf-
�cient lack of good cause for rejection.”114 For example, in
710 Long Ridge, the bankruptcy court determined that the
union's refusal to confer with the debtors or present a
counterproposal constituted a rejection of the proposal
without good cause.115

However, to the extent that a union submits a counterpro-
posal to the debtor that maintains the savings put forth by
the debtor, such counterproposal may be deemed by a court
to be a rejection for good cause.116 For example, the court in
In re Bruno's Supermarkets, LLC denied the debtor's motion
to reject its CBAs because the union's counterproposal
maintained the savings that the debtor put forth in its initial

111
See In re Horsehead Indus., 300 B.R. at 585 (“Where the union

rejects a proposal that is necessary, fair and equitable, it must explain the
reasons for its opposition.”) (internal citations omitted); In re American
Provision Co., 44 B.R. 907, 910, 12 Bankr. Ct. Dec. (CRR) 558, 11 Collier
Bankr. Cas. 2d (MB) 1289, 118 L.R.R.M. (BNA) 2059, Bankr. L. Rep.
(CCH) P 70181, 105 Lab. Cas. (CCH) P 12179 (Bankr. D. Minn. 1984)
(“[O]nce the debtor has shown that the [u]nion has refused to accept its
proposal the [u]nion must produce evidence that it was not without good
cause”).

112
See, e.g., In re Carey Transp., Inc., 816 F.2d at 90.

113
See, e.g., Maxwell, 981 F.2d at 90 (�nding that union's lack of re-

sponse constituted lack of good cause); In re Royal Composing Room, Inc.,
62 B.R. 403, 407, 15 Collier Bankr. Cas. 2d (MB) 1 (Bankr. S.D. N.Y.
1986) (same).

114
See 710 Long Ridge, 518 B.R. at 837.

115
See id.

116
See, e.g., In re Horsehead Indus., 300 B.R. at 585 (“[I]f the union

makes counter-proposals that meet its needs while preserving the savings
required by the debtor, its rejection of the debtor's proposal will be with
‘good cause.’ ’’).
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proposal.117 In that case, the debtor sought to sell its assets
to a third-party buyer. The debtor's proposal sought to elim-
inate successorship clauses within its CBAs (requiring any
successor or assign of the debtor to assume the CBAs) so
that the buyer would not be obligated to assume the CBAs,
whereas the union's counterproposal required the buyer to
agree to negotiate with the union to reach a new agreement.
The court concluded that the counterproposal did not a�ect
the debtor's savings because potential buyers o�ered to
negotiate new CBAs.118

ix. The Balance of the Equities Must Clearly Favor
Rejection
The debtor must demonstrate that the balance of the equi-

ties clearly favors rejection.119 Bankruptcy courts consider
some combination of or all of the following six factors, which
were �rst set out by the Second Circuit in Carey, in order to
determine whether the debtors satis�ed this element:

(1) the likelihood and consequences of liquidation if rejection
is not permitted; (2) the likely reduction in the value of credi-
tors' claims if the [CBA] remains in force; (3) the likelihood
and consequences of a strike if the [CBA] is voided; (4) the
possibility and likely e�ect of any employee claims for breach
of contract if rejection is approved; (5) the cost-spreading abili-
ties of the various parties, taking into account the number of
employees covered by the [CBA] and how various employees'
wages and bene�ts compare to those of others in the industry;
and (6) the good or bad faith of the parties in dealing with the
debtor's �nancial dilemma.120

Some courts require the debtor to prove this factor by a
burden of proof greater than a preponderance of the evi-
dence because of the use of the word “clearly” in the language
of section 1113. For example, the court in In re Ind. Grocery
Co., Inc. denied the debtor's motion because the equities

117
See In re Bruno's Supermarkets, LLC, 62 Collier Bankr. Cas. 2d

(MB) 1, 2009 WL 1148369, *17–19 (Bankr. N.D. Ala. 2009).
118

See id.
119

See 11 U.S.C.A. § 1113(c)(3). This factor codi�ed the Bildisco ruling
by incorporating the balancing of the equities test into section 1113.

120
See 710 Long Ridge, 518 B.R. at 838 (citing Carey).
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only “militated in favor” of rejection and did not “clearly”
favor it.121

D. Emergency Interim Relief to Modify a CBA under
Section 1113(e)

In contrast to the permanent relief available to a debtor
pursuant to section 1113(c) of the Bankruptcy Code, a debtor
may seek interim relief to modify a CBA under section
1113(e).122 Section 1113(e) provides that:

If during a period when the collective bargaining agreement
continues in e�ect, and if essential to the continuation of the
debtor's business, or in order to avoid irreparable damage to
the estate, the court, after notice and a hearing, may autho-
rize the trustee to implement interim changes in the terms,
conditions, wages, bene�ts, or work rules provided by a collec-
tive bargaining agreement. Any hearing under this paragraph
shall be scheduled in accordance with the needs of the trustee.
The implementation of such interim changes shall not render
the application for rejection moot.123

In order to be granted interim relief, a debtor must demon-
strate that any modi�cation it is seeking to impose is es-
sential to its business or is required to avoid irreparable
damage to its estate.124 Various courts have found that sec-
tion 1113(e) unequivocally cannot be used to permanently

121
See, e.g., 136 B.R. 182, 196 (Bankr. S.D. Ind. 1990) (�nding debtor

must prove this factor beyond a preponderance of the evidence because of
the existence of the word “clearly” in section 1113).

122
See 11 U.S.C.A. § 1113(e).

123
11 U.S.C.A. § 1113(e)

124
See Wheeling, 791 F.2d at 1085–86; Beckley Coal Min. Co. v. United

Mine Workers of America, 98 B.R. 690, 697, 114 Lab. Cas. (CCH) P 12029
(D. Del. 1988) (hereinafter “Beckley”) (“[T]he Bankruptcy Court, in decid-
ing whether to grant relief under section 1113(e), should determine after a
hearing whether the relief is ‘essential to the continuation of the debtor's
business or in order to avoid irreparable damage to the estate.’ ’’); see, e.g.,
In re Landmark Hotel & Casino, Inc., 872 F.2d 857, 859, 19 Bankr. Ct.
Dec. (CRR) 362, 21 Collier Bankr. Cas. 2d (MB) 60, 131 L.R.R.M. (BNA)
2093, Bankr. L. Rep. (CCH) P 72847, 111 Lab. Cas. (CCH) P 11082 (9th
Cir. 1989); In re Garofalo's Finer Foods, Inc., 117 B.R. 363, 369, Bankr. L.
Rep. (CCH) P 73576, 116 Lab. Cas. (CCH) P 10346 (Bankr. N.D. Ill. 1990);
In re Salt Creek Freightways, 46 B.R. 347, 351, 12 Bankr. Ct. Dec. (CRR)
872, 12 Collier Bankr. Cas. 2d (MB) 42 (Bankr. D. Wyo. 1985).
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alter a CBA.125

As such, most bankruptcy courts require a debtor to limit
its emergency motion to “the bare minimum, short-term
requirements for the debtor's immediate survival.”126

However, courts do not require a debtor to comply with the
requirements provided in section 1113(b) and 1113(c) for
permanent rejection or modi�cation of a CBA. For example,
a debtor need not negotiate with, or provide information to,
the union prior to �ling this motion. Nor is the debtor
required to �le an 1113(c) motion to permanently reject the
CBA prior to seeking interim relief under 1113(e).127 Any
hearing for such interim relief is likely to be scheduled in ac-
cordance with the debtor's needs, and courts often approve
of very short notice periods.128

E. Applicability of Section 1113(c) to Expired CBAs
It is well-settled that the terms of an expired CBA remain

in e�ect until a new agreement is negotiated or impasse is
established between the parties.129 However, there exists a
division among courts as to whether bankruptcy courts have
authority to grant a debtor's motion to reject a CBA pursu-

125
See In re Russell Transfer, Inc., 48 B.R. at 243–44 (“Section 1113(e)

was enacted as an emergency stopgap measure pending proceedings in
the rejection process. It speci�cally provides that implementing this sub-
section in no wise moots the requirement for the rejection process . . .
Congress did not intend that this Court undertake the rewriting on a per-
manent basis of collective bargaining agreements.”); see, e.,g., In re Allied
Holdings, Inc., 376 B.R. 351, 357, 182 L.R.R.M. (BNA) 2727 (N.D. Ga.
2007).

126
In re 710 Long Ridge Road Operating Co., II, LLC, 195 L.R.R.M.

(BNA) 2233, 2013 WL 796721, *11 (Bankr. D. N.J. 2013) (internal cita-
tions omitted).

127
See Beckley, 98 B.R. at 695–97 (reversing and remanding bank-

ruptcy court decision that held that, prior to �ling for interim relief, the
debtor must �rst �le a section 1113(c) motion and present its proposal to
and engage in negotiations with the union).

128
See In re United Press Intern., Inc., 134 B.R. 507, 514, 26 Collier

Bankr. Cas. 2d (MB) 813, 122 Lab. Cas. (CCH) P 10204 (Bankr. S.D. N.Y.
1991) (approving a one-day notice period for the debtor's emergency relief
motion under section 1113(e)).

129
Litton Financial Printing Div., a Div. of Litton Business Systems,

Inc. v. N.L.R.B., 501 U.S. 190, 198, 111 S. Ct. 2215, 115 L. Ed. 2d 177, 137
L.R.R.M. (BNA) 2441, 118 Lab. Cas. (CCH) P 10747 (1991) (citing 29
U.S.C.A. §§ 158(a)(5) and (d)).
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ant to section 1113(c) when that CBA has already expired
under its terms.130 In addition, a number of courts have
opined in dicta concerning whether an expired CBA can be
rejected in bankruptcy pursuant to section 1113(c).131 In or-
der to determine if a CBA is expired, courts have considered
the date that the debtor's motion will be heard before the
court rather than the petition date.132

130
Compare Gloria Mfg. Corp. v. International Ladies' Garment

Workers' Union, 734 F.2d 1020, 12 Bankr. Ct. Dec. (CRR) 25, 116 L.R.R.M.
(BNA) 2567, Bankr. L. Rep. (CCH) P 69888, 101 Lab. Cas. (CCH) P 11053
(4th Cir. 1984) (hereinafter, “Gloria Mfg.”) (disallowing motion to reject
expired CBA); In re Hostess Brands, Inc., 477 B.R. 378, 67 Collier Bankr.
Cas. 2d (MB) 1883 (Bankr. S.D. N.Y. 2012) (hereinafter, “Hostess”) (same);
In re Pesce Baking Co., Inc., 43 B.R. 949 (Bankr. N.D. Ohio 1984) (same);
In re Sullivan Motor Delivery, Inc., 56 B.R. 28, Bankr. L. Rep. (CCH) P
70914 (Bankr. E.D. Wis. 1985) (same), with 710 Long Ridge, 518 B.R. at
830 (permitting motion to reject expired CBA); In re Karykeion, Inc., 435
B.R. 663, 53 Bankr. Ct. Dec. (CRR) 164, 64 Collier Bankr. Cas. 2d (MB)
483, 189 L.R.R.M. (BNA) 2124 (Bankr. C.D. Cal. 2010) (hereinafter,
“Karykeion”) (same); In re Ormet Corp., 316 B.R. 662, 53 Collier Bankr.
Cas. 2d (MB) 111 (Bankr. S.D. Ohio 2004) (hereinafter, “Ormet”). See
infra, Section IV, for a discussion of this issue as raised in the Trump
Entertainment case.

131
See, e.g., In re San Rafael Baking Co., 219 B.R. 860, 32 Bankr. Ct.

Dec. (CRR) 509 (B.A.P. 9th Cir. 1998) (citing to rationale of Gloria Mfg.
Corp. in determining that NRLA, and not the bankruptcy court, had juris-
diction to require debtor to make payments under pension plan relating to
expired CBA and to determine whether such payments were an adminis-
trative claim); In re Charles P. Young Co., 111 B.R. 410, 20 Bankr. Ct.
Dec. (CRR) 458, 133 L.R.R.M. (BNA) 2879, Bankr. L. Rep. (CCH) P 73288,
115 Lab. Cas. (CCH) P 10026 (Bankr. S.D. N.Y. 1990) (citing to rationale
of Gloria Mfg. Corp. in �nding that debtor was not obligated to comply
with 1113(c) in seeking permanent relief under 1113(e) to eliminate deb-
tor's arbitration obligation arising under expired CBA); Ho�man, 173 B.R.
at 184 (determining that union's request to alter or amend the CBA did
not constitute a termination under an evergreen clause and stating that
the debtor could engage in the section 1113)(c) process when a CBA had
expired); Accurate Die Casting Co., 292 N.L.R.B. 982, 987, 131 L.R.R.M.
(BNA) 1706, 1988-89 NLRB Dec. (CCH) P 15483, 1989 WL 223846 (1989)
(ruling that the company must restore the terms and conditions of employ-
ment to the status quo pursuant to it undertaking unilateral changes to
the CBA and, in doing so, �nding that the argument that bankruptcy
courts do not have jurisdiction to hear section 1113(c) motions relating to
expired CBAs is untenable.).

132
See, e.g., Gloria Mfg., 734 F.2d at 1022; In re Chas P. Young Co.,

111 B.R. at 413.
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In Hostess, the court denied the debtor's motion to reject
certain expired CBAs.133 In doing so, the court relied upon
what it found to be the plain language of the statute, draw-
ing a distinction between the use of “collective bargaining
agreement” in section 1113(a) through (d) and (f), which
permits a debtor to reject a CBA after satisfying the require-
ments set forth therein, and the language in section 1113(e)
permitting a debtor to seek temporary unilateral modi�ca-
tions “when the collective bargaining agreement continues in
e�ect” (i.e., potentially after it expires).134 The court also
relied upon the fact that the debtor presented insu�cient ev-
idence demonstrating that the NLRA bargaining process or
the continuation of the CBA provisions in e�ect would
burden the debtor so much that the debtor's reorganization
e�orts would be inhibited.135 Thus, having been thwarted in
the bankruptcy court, the debtor was left pursuing relief
under the NLRA.136

Decisions predating Hostess reached the same conclusion
but relied on di�ering rationale. These decisions rely upon a
pre-section 1113 case, Gloria Mfg., 734 F.2d at 1020, in
which the Fourth Circuit determined that a debtor could not
reject a CBA after it expired, applying an executory contract
analysis pursuant to section 365 of the Bankruptcy Code.
Not surprisingly, the Gloria Mfg. court held that because the
CBA had expired, there was nothing left for the debtor to as-
sume or reject.137

In contrast to these decisions, the court in 710 Long Ridge
recently held that it had authority to determine a section
1113(c) motion notwithstanding that the underlying CBA
had expired years prior to the section 1113(c) hearing in that
case.138 In 710 Long Ridge, the court drew factual distinc-
tions between the circumstances before it and those before

133
Hostess, 477 B.R. at 378.

134
Hostess, 477 B.R. at 380.

135
Hostess, 477 B.R. at 381.

136
See infra Section I.

137
See, e.g., In re Sullivan Motor Delivery, Inc., 56 B.R. at 30 (relying

on rationale of Gloria Mfg. Corp. in denying the debtor's motion to reject
an expired CBA); In re Pesce Baking Co., 43 B.R. at 957 (same).

138
See 710 Long Ridge, 518 B.R. at 839 (�nding “that it [the court] has

jurisdiction to modify the terms of an expired CBA under section 1113(c)”).

The Rejection and Modification of Collective Bargaining Agree-

ments Pursuant to Bankruptcy Code Section 1113

141



the court in Hostess, including a long history of failed negoti-
ations and tension between the union and the debtor in 710
Long Ridge.139 The debtor had been unable to reach a resolu-
tion with the union over a 16 month period and 36 bargain-
ing sessions.140 It unilaterally implemented changes to its
CBA in June 2012, and in response, the union staged a
walkout. Then, in September 2012, the NRLB, on behalf of
the union, brought a claim before an administrative law
judge arguing unfair labor practices and unlawful unilateral
imposition of terms in the absence of a genuine impasse, and
the District Court for the District of Connecticut (pending
the administrative law proceedings) issued an injunction
requiring the debtors to reinstate its union employees.141 The
debtors �led for chapter 11 shortly thereafter.142 Based on
the evidentiary record, the bankruptcy court found that
should the section 1113(c) motion be denied, the debtor
would otherwise be forced to shut down its facilities due to
the slower pace of the administrative docket.143

Furthermore, the 710 Long Ridge court disagreed with the
Hostess court's interpretation of the statutory language, �nd-
ing that congressional intent supported its conclusion and
citing to a previous decision from the NLRB conceding that a
debtor can modify an expired CBA.144 Speci�cally, the 710
Long Ridge court concluded that there is “no logic to support
Congressional intent allowing interim modi�cations to an
expired CBA if essential to a [d]ebtor's business or to avoid
irreparable harm to the estate as permitted by 1113(e) but
not allowing the rejection of the expired CBA terms [and
imposition of the terms in the last proposal made by the
debtor] if necessary to further the purpose of reorganization

More recently, in October 2014, the Delaware Bankruptcy Court reached
a similar conclusion, which is discussed in Section IV herein.

139
710 Long Ridge, 518 B.R. at 817.

140
710 Long Ridge, 518 B.R. at 817.

141
710 Long Ridge, 518 B.R. at 817.

142
710 Long Ridge, 518 B.R. at 817.

143
710 Long Ridge, 518 B.R. at 828.

144
See 710 Long Ridge, 518 B.R. at 829 (citing Accurate Die Casting

Co., 292 N.L.R.B. 982, 987, 131 L.R.R.M. (BNA) 1706, 1988-89 NLRB Dec.
(CCH) P 15483, 1989 WL 223846 (1989)).
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provided the conditions of § 1113(c) are satis�ed.”145 Deci-
sions prior to 710 Long Ridge that reached the same conclu-
sion relied on similar rationale.146

F. Section 363 / Plan Sales and Section 1113
Case law is unsettled as to whether a court will approve a

section 363 sale if the buyer does not agree to assume the
debtor's CBAs or, alternatively, if the debtor did not receive
prior court approval to reject the CBAs pursuant to section
1113. Courts have analyzed the issue in a few di�erent ways.

Certain cases suggest that a debtor may sell its assets free
and clear of CBA-related claims regardless of whether the
CBA contains an active or passive successors and assigns
clause.147 In Ormet, the court held that a debtor may sell
certain of its assets pursuant to section 363(f), free and clear
of any successor liability claim for underfunding of its pen-
sion plan.148 The court determined that “the Congressional
policy favoring multi-employer pension plans expressed in
ERISA and MPPAA”—the purpose of which is “to protect the

145
See id.

146
See, e.g., Karykeion, 435 B.R. at 675 (�nding it “odd” if section

1113, which was “enacted speci�cally to codify and modify Bildisco, did
not allow a debtor to modify its residual obligations if it followed section
1113[c]'s procedures” and extending to expired CBAs the rational of
Bildisco that “requiring the debtors and labor unions to go through the
formal bargaining process [under the NLRA] in the middle of a bank-
ruptcy proceeding would doom many a reorganization”); Ormet, 316 B.R.
at 665 (stating that the debtors “should not have to risk being charged
with an unfair labor practice by declaring an impasse and unilaterally
making changes to the terms and conditions of the parties' agreements
without this Court's approval”); Ho�man, 173 B.R. at 184 (holding in dicta
that section 1113(c) “grant[s] ultimate jurisdiction to the bankruptcy court
to accept, modify or otherwise alter or terminate the status quo ante
rights and obligations between a debtor employer and its employees,
whether they are established under a currently existing CBA or [are car-
ried over by agreement or] pursuant to [applicable labor law].”).

147
An active successors and assigns clause provides that an employer

must require a purchaser, transferee or assignee of its assets or opera-
tions to assume the obligations of the CBA. In contrast, a passive succes-
sors and assigns clause does not explicitly set forth an a�rmative obliga-
tion on the part of the employer, but rather generally provides that the
“agreement will bind the parties and their corporate or operational succes-
sors or assigns.”

148
See Ormet, 316 B.R. at 662.

The Rejection and Modification of Collective Bargaining Agree-

ments Pursuant to Bankruptcy Code Section 1113

143



rights of employees in multi-employer pension plans from
the withdrawal of employers from those plans which leave
them underfunded”—“does not trump the express provisions
of the Bankruptcy Code permitting the sale of the Debtor's
assets free and clear of the Trust's successor liability
claim.”149 The court did not discuss whether the CBA to
which the debtor was a party contained an active or passive
successors and assigns clause. In an earlier decision, the
same bankruptcy court overruled a union's objection to the
debtor's 363 sale, even though the CBA purportedly con-
tained an active successors and assigns clause.150

A second approach is demonstrated in In re Journal Regis-
ter Co., 488 B.R. 835, 840, 57 Bankr. Ct. Dec. (CRR) 192
(Bankr. S.D. N.Y. 2013). There, the court concluded that
when a CBA is in e�ect, a debtor commits a de facto improper
rejection of such CBA when a buyer does not assume it upon
a 363 sale, because “a debtor's intentional breach of a mate-
rial provision of the collective bargaining agreement is
tantamount to a rejection[.]”151 However, the court approved
the sale of assets to a buyer that did not assume the debtor's
CBAs because the CBAs, which only “condition[ed] the actual
sale or transfer of the Debtors' ‘operations’ on the successor's
assumption of the Debtors' obligations under the collective
bargaining agreements for the remaining life of the collec-
tive bargaining agreements[,]” expired prior to the closing of
the sale.152 Additionally, although the distinction between ac-
tive and passive successors and assigns clauses was not

149
Ormet, 316 B.R. at *6, 10 (citing to In re Trans World Airlines, Inc.,

322 F.3d 283, 40 Bankr. Ct. Dec. (CRR) 284, 91 Fair Empl. Prac. Cas.
(BNA) 385, Bankr. L. Rep. (CCH) P 78815, 84 Empl. Prac. Dec. (CCH) P
41362, 22 A.L.R. Fed. 2d 809 (3d Cir. 2003) (authorizing sale free and
clear of successor liability claims for employment and sex discrimination);
see also, In re Leckie Smokeless Coal Co., 99 F.3d 573, 36 Collier Bankr.
Cas. 2d (MB) 1693, 20 Employee Bene�ts Cas. (BNA) 2103 (4th Cir. 1996)
(authorizing sale free and clear of successor liability claims for future
medical bene�ts)).

150
In re Flying J Inc., No. 08-1338, at *25, 42 (Bankr. D. Del. Mar. 23,

2010) (stating that 1113 “doesn't deal at all with sale issues” and “does
not require that a debtor assume and assign a [CBA],” whereas “363 is the
more speci�c provision [re: sales] and . . . does allow a sale free and clear
of contracts”).

151
In re Journal Register, 488 B.R. at 840.

152
In re Journal Register, 488 B.R. at 840.
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explicitly discussed, such clause in the CBA appeared to be
passive in that it provided only that the CBA “shall be bind-
ing upon the parties hereto, their successors, administrators,
executors and assigns.”153 By contrast, a recent ruling in the
Southern District of New York distinguished between “ac-
tive” and “passive” successors and assigns clauses and ap-
proved a sale to a buyer pursuant to a purchase agreement
that did not assume the debtor's CBA because the CBA
contained a passive successors and assigns clause.154

III. E�ect of Bankruptcy Court's Ruling Under
Section 1113

The legal e�ect of a bankruptcy court granting a debtor's
motion to terminate or reject a CBA di�ers across
jurisdictions. For example, although the Second Circuit has
held that rejection abrogates the CBA in its entirety and
that the rejected CBA is replaced by the debtor's last pro-
posal, at least one bankruptcy court in the Seventh Circuit
has required the debtor to implement certain court-directed
modi�cations to the CBA post-rejection.155 Further, depend-
ing on the jurisdiction, the union may be entitled to rejection
damages claims as a result of the rejection of the CBA, which
may be subject to statutory caps. In addition, if a bankruptcy
court denies the debtor's motion to modify or reject a CBA,

153
In re Journal Register, 488 B.R. at 838; see also In re Stein Henry

Co., Inc., 1992 WL 122902, *1 (Bankr. E.D. Pa. 1992) (rejecting a sale
when the agreement did not include terms providing for the assumption of
the debtor's CBA); In re Agripac, Inc., No 699-60001 (Bankr. D. Or. April
2, 1999) (conditioning sale to a buyer that did not assume the debtor's
CBAs on “compliance with the collective bargaining agreement, until Code
§ 1113 is complied with, or an agreement between the buyer and the
union renders compliance moot”).

154
See In re Sound Shore Med. Ctr. of Westchester, No. 13-22840

(Bankr. S.D.N.Y. Oct. 15, 2013) (D.I. 381); see also In re After Six, Inc.,
1993 WL 160385, *1 (Bankr. E.D. Pa. 1993). See Transcript at 22–23, In
re Sound Shore Med. Ctr. of Westchester, Case No. 13-22840 (Bankr.
S.D.N.Y. Oct. 15, 2013) [D.I. 492].

155
Compare In re Northwest Airlines Corp., 483 F.3d 160, 170, 48

Bankr. Ct. Dec. (CRR) 12, 57 Collier Bankr. Cas. 2d (MB) 1442, 181
L.R.R.M. (BNA) 2752, Bankr. L. Rep. (CCH) P 80896, 154 Lab. Cas. (CCH)
P 10826 (2d Cir. 2007) (imposing terms of debtor's last proposal), with In
re Garofalo's Finer Foods, 117 B.R. at 370 (requiring court-directed
modi�cations).
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most courts will permit the debtor to �le an additional mo-
tion after further negotiations occur with the union.156

A. Implementation of Labor Terms Post-Rejection
The Bankruptcy Code does not address how a debtor

should re-implement labor terms after the court grants its
motion to reject a CBA. Some courts have required debtors
to enter into new CBAs with terms re�ecting previous
proposals that the debtors made to the union during the sec-
tion 1113 process.157 For example, the court in In re North-
west Airlines required the debtor to enter into a CBA that
re�ected the last o�er that it made to the union before the
court granted the debtor's motion.158 Other courts have
changed the terms of an already agreed-upon CBA to re�ect
terms that the debtor previously proposed, or did not even
propose, during the 1113 process.159 Additionally, at least
one court has required the debtor to implement certain
modi�cations to the CBA as a condition to rejection.160

Once rejected, the terms of a CBA are no longer e�ective
to prevent the union employees from striking (though there
may be practical or commercial reasons that make it unlikely

156
See, e.g., In re Northwest Airlines Corp., 366 B.R. 270, 271–73, 48

Bankr. Ct. Dec. (CRR) 17, 57 Collier Bankr. Cas. 2d (MB) 119 (Bankr.
S.D. N.Y. 2007) (“Congress intended abrogation under section 1113 to be a
�nal step, not subject to later modi�cation.”); see, e.g., In re U.S. Truck
Holdings, No. 99-59972-WS, 2000 Bankr. LEXIS 1376, at *36–37 (Bankr.
E.D. Mich. Sept. 29, 2000); but see In re Fulton Bellows & Components,
Inc., 301 B.R. 723, 725–726, 42 Bankr. Ct. Dec. (CRR) 42 (Bankr. E.D.
Tenn. 2003) (disallowing debtor to �le an additional 1113 motion).

157
See, e.g., Maxwell, 981 F.2d at 91–92 (requiring debtor to keep open

the last proposal it made to union); In re Condere Corp., 228 B.R. 615, 636
(Bankr. S.D. Miss. 1998) (same).

158
See 346 B.R. at 331–32 (imposing CBA terms while acknowledging

that its ruling may cause unions to “be lax in obtaining approval of tenta-
tive agreements”).

159
See, e.g., Mile-Hi Metal Systems, Inc., No. 97-CA-9241, 1997 WL

731480, at *4–5 (N.L.R.B.G.C. July 30, 1986) (imposing on the parties
terms that the debtor previously proposed); In re Royal Composing Room,
Inc., 848 F.2d 345, 350–51, 17 Bankr. Ct. Dec. (CRR) 1257, 128 L.R.R.M.
(BNA) 2569, Bankr. L. Rep. (CCH) P 72326, 109 Lab. Cas. (CCH) P 10544
(2d Cir. 1988) (permitting the debtor to eliminate seniority restrictions for
all employees, which was a modi�cation that went beyond those that the
debtor proposed during the section 1113 process).

160
See In re Garofalo's Finer Foods, 117 B.R. at 370.

Norton Annual Survey of Bankruptcy Law, 2015 Edition

146



the union would strike).161 To the extent that the objective of
a strike by a union following rejection of its CBA is to “obtain
possession of property” of the employer (for instance, by forc-
ing the debtor to agree to new contract terms) or to “collect,
assess, or recover a claim against” the debtor (for instance,
as a tactic in negotiating the union's claim), there is theoreti-
cally a basis under the automatic stay provision of the Bank-
ruptcy Code for a bankruptcy court to enjoin the strike.162

However, the Norris-LaGuardia Act (the “NLGA”) provides
that “[n]o court of the United States . . . shall have jurisdic-
tion to issue any restraining order or temporary or perma-
nent injunction in a case involving or growing out of a labor
dispute” except as otherwise permitted under the NLGA.163

The Second Circuit has held that the NLGA prohibits bank-
ruptcy courts from issuing injunctions in the context of labor
disputes, notwithstanding the provisions of the automatic
stay.164 Thus, it is unlikely that a debtor would be successful
in obtaining an injunction should the union strike following
rejection of a CBA.

B. Rejection Damages
Once a bankruptcy court grants a debtor's motion to reject

a CBA, a union may argue that it is entitled to a claim
against the debtor's estate. Whether courts will grant the
unionized employees an unsecured claim for the outstanding
wages and bene�ts under the CBA is unsettled. Section 1113
is silent on this point and, historically, courts have compared
the rejection of CBAs to the rejection of executory contracts,
which give rise to an allowable claim for damages.165

However, other courts have also denied unionized employees

161
Katz, 369 U.S. at 736; Crompton-Highland Mills, 337 US. at 224–

25; American Ship Bldg. Co. v. N. L. R. B., 380 U.S. 300, 317, 85 S. Ct.
955, 13 L. Ed. 2d 855, 58 L.R.R.M. (BNA) 2672, 51 Lab. Cas. (CCH) P
19594 (1965).

162
See 11 U.S.C.A. § 362.

163
See 29 U.S.C.A. § 101.

164
See In re Petrusch, 667 F.2d 297, 8 Bankr. Ct. Dec. (CRR) 616, 5

Collier Bankr. Cas. 2d (MB) 909, 109 L.R.R.M. (BNA) 2197, Bankr. L.
Rep. (CCH) P 68475, 92 Lab. Cas. (CCH) P 13169 (2d Cir. 1981).

165
See, e.g., In re Continental Airlines Corp., 901 F.2d 1259, 1260, 20

Bankr. Ct. Dec. (CRR) 921, 23 Collier Bankr. Cas. 2d (MB) 795, 134
L.R.R.M. (BNA) 2369, Bankr. L. Rep. (CCH) P 73407, 115 Lab. Cas. (CCH)
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a general unsecured claim upon rejection of their CBA.166

These courts concluded that Congress enacted section 1113
to preclude courts from analogizing rejected CBAs to rejected
executory contracts. Consequently, such courts held that
would-be claims that arise from CBA rejections should be
excluded from the language of section 502(g) of the Bank-
ruptcy Code, which grants allowed unsecured claims.167

Those bankruptcy courts that have recognized the union-
ized employees' rejection claims generally treat a debtor's
CBA rejection as a breach of contract under section 365 and
grant an unsecured claim against the debtor.168 Although
there exists no consensus among courts as to the calculation
of such claims, at least one court has noted that such claims
would be “presumably for the di�erence between what they
[the union] would have received under the CBA and what
[the debtor] will actually pay after rejection.”169 Additionally,

P 10098 (5th Cir. 1990) (granting allowed unsecured claim pursuant to
the debtor's rejection of its CBA); In re Continental Airlines, Inc., 257 B.R.
658, 664–66, 36 Bankr. Ct. Dec. (CRR) 275 (Bankr. D. Del. 2000) (same).

166
See In re Northwest Airlines Corp., 483 F.3d at 174 (“[A] bank-

ruptcy court acting pursuant to § 1113 may authorize a debtor to abrogate
its CBA, e�ectively shielding it from a charge of breach.”); In re Blue
Diamond Coal Co., 160 B.R. 574, 577, 145 L.R.R.M. (BNA) 2882 (E.D.
Tenn. 1993). Furthermore, the Second Circuit has found that no claim
arises from a rejected CBA because sections 1113 and 1114 of the
Bankruptcy Code apply the same standard, but section 1113 lacks a provi-
sion that is present in section 1114 expressly granting an unsecured claim.
See In re Northwest Airlines Corp., 483 F.3d at 174.

167
See In re Blue Diamond Coal Co., 147 B.R. 720, 730, 23 Bankr. Ct.

Dec. (CRR) 1123, 28 Collier Bankr. Cas. 2d (MB) 87, Bankr. L. Rep. (CCH)
P 75028, 125 Lab. Cas. (CCH) P 10728 (Bankr. E.D. Tenn. 1992), decision
a�'d, 160 B.R. 574, 145 L.R.R.M. (BNA) 2882 (E.D. Tenn. 1993) (“With the
enactment of § 1113, Congress expressly eliminated collective bargaining
agreements . . . from the provisions of § 502(g) . . . [this provision] simply
[has] no application where § 1113 is involved.”); see, e.g., Michael St.
Patrick Baxter, Is There a Claim for Damages from the Rejection of a
Collective Bargaining Agreement Under Section 1113 of the Bankruptcy
Code? 12 Bankr. Dev. J. 703 (1996) (“[I]f Congress [] wanted to create a
claim for damages from the rejection of collective bargaining agreements
. . . Congress could have incorporated section[] 502(g) into section 1113
by reference.”).

168
See In re Texas Sheet Metals, Inc., 90 B.R. at 273.

169
See In re Indiana Grocery Co., Inc., 138 B.R. 40, 50 (Bankr. S.D.

Ind. 1990).
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where applicable, an allowed rejection claim may be entitled
to priority in payment under section 507(a)(4) of the Bank-
ruptcy Code, up to a cap of $12,475 per a�ected employee.170

Bankruptcy courts may limit any claim to one year of
wages and bene�ts pursuant to classifying the CBA as an
“employment contract” under section 507(b)(7) of the Bank-
ruptcy Code.171 However, whether a claim for damages that
results from the rejection of a CBA is subject to the section
502(b)(7) cap is similarly unsettled. Courts within the Ninth
and Fifth Circuits have held that CBAs are employment
contracts and consequently have limited allowed claims of
the unionized employees, whereas courts within the Sixth
Circuit have concluded that CBAs are not employment
contracts and thus that no limitation exists on an unsecured
claim that arises from a rejected CBA.172

IV. The Trump Entertainment Decision
Many of the issues discussed above were raised in the

very recent bankruptcy cases of Trump Entertainment
Resorts, Inc. and its a�liated debtors in connection with the
Debtors' successful rejection and modi�cation of a CBA with
the Debtors' largest casino workers' union, UNITE HERE
Local 54 (“Local 54”).173 In connection with the Debtors' sec-
tion 1113(c) motion, the Bankruptcy Court for the District of

170
See 11 U.S.C.A. § 507(a)(4) (providing priority claim of up to a cap

of $12,475 for “allowed unsecured claims . . . earned within 180 days
before the date of the �ling of the petition or the date of the cessation of
the debtor's business, whichever occurs �rst, for (A) wages, salaries, or
commissions, including vacation, severance, and sick leave pay earned by
an individual . . .”; see, e.g., In re Texas Sheet Metals, Inc., 90 B.R. at
273.

171
See 11 U.S.C.A. § 502(b)(7).

172
Compare In re N & T Associates, Inc., 78 B.R. 285, 288, Bankr. L.

Rep. (CCH) P 72003, 114 Lab. Cas. (CCH) P 11989 (Bankr. D. Nev. 1987)
(�nding that a CBA was an “employment contract” within the meaning of
section 502(b)(7)), and In re Continental Airlines Corp., 64 B.R. 865, 873
(Bankr. S.D. Tex. 1986) (same), with United Steelworkers of America,
AFL-CIO v. Cortland Container Corp., 105 B.R. 375, 379, 19 Bankr. Ct.
Dec. (CRR) 1483 (N.D. Ohio 1989) (�nding that the CBAs were not
“employment contracts” within meaning of section 502(b)(7)) and In re
U.S. Truck Co., Inc., 89 B.R. 618, 628, 129 L.R.R.M. (BNA) 2181, 28 Wage
& Hour Cas. (BNA) 1319, 113 Lab. Cas. (CCH) P 11649 (E.D. Mich. 1988)
(same).

173
Trump Entertainment, 519 B.R. at 79.
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Delaware (Bankruptcy Judge Gross) conducted two eviden-
tiary hearings, on October 2, 2014 and October 14, 2014.174

The court quickly issued a bench ruling and entered an or-
der on October 17, 2014 granting the relief sought by the
Debtors, followed by a memorandum opinion on October 20,
2014.175

A. Relevant Factual Background
As of the commencement of the Debtors' chapter 11 cases

on September 9, 2014, the Debtors owned and operated two
casino hotels located in Atlantic City, New Jersey: the Taj
Mahal Casino Hotel (the “Taj Mahal”) and the Trump Plaza
Hotel and Casino (the “Plaza”).176 Funding operations solely
with cash collateral, the Debtors' cash position deteriorated
rapidly during the �rst month of the case.177 Against this
backdrop, the Debtors were forced to close the Plaza on
September 16, 2014.178 The Debtors' remaining operating
casino hotel, the Taj Mahal, employed approximately 3,000
people, 1,136 of whom were represented by Local 54 under a
CBA that expired by its terms on September 14, 2014, �ve
days after the petition date.179

Faced with severe liquidity restraints, the Debtors submit-
ted formal requests for monetary concessions and related
relief from each of their main constituents, including the
Debtors' secured lenders, state and local taxing authorities,
and Local 54.180 Absent such concessions, the Debtors
contended that they would be forced to liquidate and close
the Taj Mahal.181 Speci�cally, in an e�ort to address their
outsized cost structure and lay the ground work for a viable
plan of reorganization, the Debtors presented Local 54 with
a formal proposal, detailing proposed modi�cations to the

174
Trump Entertainment, 519 B.R. at 79.

175
Trump Entertainment, 519 B.R. at 79. Local 54's appeal of the or-

der and memorandum decision is currently pending in the United States
Court of Appeals for the Third Circuit, No. 14-8137.

176
Trump Entertainment, 519 B.R. at 79.

177
Trump Entertainment, 519 B.R. at 80.

178
Trump Entertainment, 519 B.R. at 80.

179
See id. at 5.

180
See id. at 4–5.

181
See id. at 16.
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CBA and describing the economic impact of and rationale
behind each change.182 Among other terms, the proposal
contemplated (i) a three year term, (ii) that Local 54 employ-
ees withdraw from the health and welfare fund and enroll in
the A�ordable Care Act (along with a $2,000 per year of ad-
ditional compensation per employee), (iii) a cessation of
contributions by the Debtors to the Local 54 pension fund,
the National Retirement Fund, and the institution of an
employer sponsored 401(k) plan with matching of up to 1%
of each employees' annual compensation, (iv) various work
rules changes, and (v) the elimination of the successors and
assigns clause from the CBA.183 Of note, the proposal did not
contemplate a wage reduction for Local 54 employees. In ad-
dition, the Debtors' �nancial advisor compiled a presentation
that accompanied the proposal that contained sensitive
�nancial data, including two sets of projections, both with
and without the requested concessions.184 The Debtors also
put similar presentations together for their secured lenders
and state and local taxing authorities in an e�ort to obtain
other concessions.

Despite various requests from the Debtors to meet with
Local 54 in order to discuss modi�cations to the CBA dating
many months prior to the petition date, Local 54 did not
agree to such a meeting until September 24, 2014, two weeks
after the commencement of the chapter 11 cases.185 The
discussion between the parties over the proposal did not
bear fruit, and on September 26, 2014, the Debtors �led a
motion (the “CBA Motion”) for the entry of an order, pursu-
ant to section 1113(c) of the Bankruptcy Code, (i) authoriz-
ing the Debtors to reject the Local 54 CBA and (ii) imple-
menting the terms of the Debtors' proposal to Local 54 for
purposes of section 1113(b).186

After �ling the CBA Motion, the Debtors requested ad-

182
See id. at 21–22.

183
See id. at 6.

184
See id. at 21–22.

185
See id. at 6.

186
See id. at 1. As part of the relief sought in the CBA Motion, the

Debtors moved pursuant to section 1113(c) for the immediate entry of an
order eliminating their obligation under the CBA to contribute to the Lo-
cal 54 multi-employer pension plan, the National Retirement Fund, e�ec-
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ditional meetings with Local 54, and the parties met twice
more to negotiate the proposal.187 Throughout the negotia-
tion process, the Debtors promptly ful�lled all of Local 54's
requests for additional information regarding the proposal.188

In addition, the Debtors also populated and granted Local 54
access to an online data room.189 Among other documents,
the Debtors uploaded to the data room �nancial data for the
parent company, as well as each operating property (such as
audited �nancial statements, monthly unaudited �nancial
statements and monthly cash �ow analyses), tax returns,
organizational documents, critical vendor contracts, real
estate leases, health and bene�ts documents and �lings by
the Debtors with the New Jersey Division of Gaming
Enforcement.

In response to the Debtors' proposal, Local 54 made only a
partial counter-proposal and asked the Debtors for additional
information.190 The court found it noteworthy that Local 54
was able to meet for only four hours at this last bargaining
session, despite the then-pending hearing on the section
1113 motion scheduled a few days later and Local 54's knowl-
edge that the Debtors would have to soon inform the New
Jersey Division of Gaming Enforcement of any intention to
close the Taj Mahal.191 Later that same day, the Debtors
submitted to Local 54 an amended proposal that addressed
certain of the concerns expressed previously by Local 54.192

Speci�cally, the amended proposal eliminated certain work
rule changes, deleted the successors and assigns clause in

tive immediately, and thereby resulting in the Debtors' complete with-
drawal from the National Retirement Fund. The Court granted the
Debtors' request to hold an emergency evidentiary hearing on October 2,
2014 in connection with the immediate relief sought from the Debtors'
pension obligations. The Court ultimately denied the Debtors' request for
immediate relief with respect to its pension obligations.

187
See id. at 6.

188
See id.

189
See id.

190
See id. at 7, 24, 26.

191
See id.

192
See id. at 1.
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the CBA and extended the term of the CBA from three to
four years.193

B. The Court Determined it Had Jurisdiction to
Approve the Rejection of an Expired CBA

The Trump Entertainment court was �rst faced with reach-
ing a determination on whether it had the authority to
consider the Debtors' section 1113 motion with respect to the
expired CBA. Local 54 contended that a bankruptcy court
lacks jurisdiction under section 1113(c) to authorize rejection
of an expired CBA and lacks the authority to relieve a debtor
from its post-expiration, statutorily-imposed “status quo”
obligations under the NLRA.194 Relying upon NLRA author-
ity,195 Local 54 argued that a legal distinction must be made
between unexpired CBAs and the post-expiration obligations
of the parties to the CBA that are imposed by the NLRA,
such that the continuing economic terms of an expired CBA
are no longer contractual terms, but rather are governed
solely by the NLRA.196 According to Local 54, section 1113(c)
itself does not authorize a bankruptcy court to approve a
debtor's motion to reject an expired CBA and, as a result,
the debtor's post-expiration, status quo obligations.197 Thus,
Local 54 argued that section 1113(c) expressly applies to the
rejection of a “collective bargaining agreement” in that such
term refers only to a contract that is still in existence, as
distinct from the independent obligations imposed after such
contract expires.198 In addition, Local 54 asserted that a
distinction should be drawn between the plain language in
section 1113(c) and that of 1113(e), which applies “during a
period when the collective bargaining agreement continues
in e�ect[]”199 and thus contemplates relief from an expired
CBA, whereas 1113(c) does not. Local 54 contended that the
NLRB has exclusive jurisdiction to enforce such obligations

193
See id. at 7.

194
See id. at 9–10.

195
See id. (citing Litton Fin. Printing Div, 501 U.S. at 198 (citing 29

U.S.C.A. §§ 158(a)(5), (d)).
196

See id.
197

See id.
198

See id.
199

11 U.S.C.A. § 1113(e).
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because section 1113(c) does not expressly provide the debtor
the means to alter its post-expiration status quo obligations
under the NLRA.200

In granting the Debtors' motion, the court disagreed with
Local 54 and rejected the holding in Hostess. The court
determined that the more reasoned view was found in the
contrary authority.201 Speci�cally, the court addressed the
distinction in the plain language of subsections (c) and (e),
concluding that:

Congress selected the phrase “continues in e�ect” in Section
1113(e) with the intention of giving debtors the authority to
modify the continuing e�ects of an expired collective bargain-
ing agreement. It follows that the concept that a post-
expiration collective bargaining agreement which “continues
in e�ect” may be rejected is implicit in Section 1113(c) since
there is “no logic to support Congressional intent allowing
interim modi�cations to an expired CBA if essential to a Deb-
tor's business or to avoid irreparable harm to the estate as
permitted by [Section] 1113(e) but not allowing the rejection of
the expired CBA terms if necessary to further the purpose of
reorganization provided the conditions of Section 1113(c) are
satis�ed.”202

The court further provided that section 1113(c)'s application
to an expired CBA avoids the “absurd result” that an expired
agreement could be modi�ed pursuant to sections 1113(e)
but not 1113(c).203 The court found that in enacting section
1113, “Congress struck a balance between a�ording debtors
the �exibility to restructure their labor costs on a compara-
tively expedited basis [. . .], while interposing a certain level
of court oversight and requirements for good faith
bargaining[.]”204 Given that “[i]n many cases, time is the
enemy of a successful restructuring,” section 1113 was
designed to provide a debtor the potential for relief under a
much shorter timeline as compared to the traditional collec-

200
See Trump Entertainment, 519 B.R. at 84.

201
See id. at 11.

202
Id. at 12 (internal citations omitted).

203
Id. at 10–13 (internal citations omitted).

204
Id. at 14.
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tive bargaining process provided for under the NLRA.205

The court noted the overriding policy of the Bankruptcy
Code to facilitate and promote reorganization while provid-
ing a debtor great latitude in their restructuring e�orts, and
found that such e�orts should not be hampered by a “complex
and time consuming process overseen by another administra-
tive body” wholly separate from the court.206 Accordingly, the
time constraints that a debtor typically faces in chapter 11
“applies with equal force in a situation where a debtor is
bound by the terms of a recently expired collective bargain-
ing agreement” and “with special force here, where the
uncontroverted evidence demonstrates that . . . [absent the
relief sought] the Debtors would be forced to close the [Taj
Mahal] and liquidate, resulting in the loss of approximately
3,000 jobs [which includes union and non-union labor].”207 By
adopting this view, the court believed that a contrary deci-
sion would have done “violence . . . to the legislative purpose
of section 1113 and the Bankruptcy Code.”208

The court took care to explain that a determination that
section 1113(c) applies with equal force to an expired CBA
still preserves the NLRB's exclusive jurisdiction to interpret
and enforce the NLRA.209 Accordingly, the scope of the court's
jurisdiction would be the same as if it were applying section
1113 to a CBA that had not yet expired.210

C. The Court Determined that the Debtors Met the
Section 1113 Requirements

Having addressed the jurisdictional issue, the court then
held that the Debtors satis�ed each of the section 1113
factors.211 First, the court determined under section
1113(b)(1)(A) that the amended proposal contained those
modi�cations that were necessary to permit the reorganiza-
tion of the Debtors and were “essential to the Debtors' short-

205
Id. at 15.

206
Id. at 15.

207
Id. at 15–16.

208
Id. at 15–17 (internal citations omitted).

209
See id. at 17.

210
See id.

211
See supra Section II.
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term survival.”212 In particular, the court determined that
the “highly credible” expert and factual testimony of William
H. Hardie, the Debtors' �nancial advisor, unequivocally
showed that the closure of the Taj Mahal, as well as the
liquidation of the Debtors' businesses and the concomitant
loss of all Taj Mahal employee jobs, would be imminent
absent relief from the “onerous terms of the CBA.”213

The court determined that the Debtors made the proposal
based upon the most complete and reliable information by
“provid[ing] comprehensive information and mak[ing] an
honest e�ort to compile all relevant data,” and provided Lo-
cal 54 with all relevant information necessary to evaluate
the proposal.214 Additionally, the court concluded that the
Debtors satis�ed the requirement to treat all parties fairly
and equitably based upon the evidence in the record that all
key parties, including the Debtors' secured lender, trade
creditors, state and local taxing authorities, non-union em-
ployees, tenants and management, would su�er signi�cant
losses as a result of the restructuring.215 Furthermore, the
court found that, contrary to Local 54's assertions, the
absence of a “snap-back” provision was not categorically fatal
to rejection under section 1113(c). The court concluded that,
although the inclusion of a snap-back provision is useful in
determining whether proposed CBA modi�cations treat all
parties fairly and equitably, neither section 1113 nor ap-
plicable case law requires that a proposal contain such a
provision.216

The court then held that Local 54 rejected the Debtors'
proposals without good cause.217 Speci�cally, the court held
that the Debtors demonstrated that they “were literally beg-
ging [Local 54] to meet while [Local 54] was sti�-arming the
Debtors”218 and that Local 54 refused to negotiate or did not

212
See Trump Entertainment, 519 B.R. at 89.

213
Id. at 4–5.

214
Id. at 21–22.

215
See id. at 22–24.

216
See id. at 23.

217
See id. at 24.

218
Id. at 6.
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negotiate in earnest.219 The court characterized Local 54 as
“intransigent in its position” and that instead of coming to
the bargaining table, Local 54 took a ‘‘ ‘�ght rather than
switch’ stance” in the face of the Debtors' liquidation.220

The court found that the balance of the equities in the
Debtors' cases clearly favored rejection of the CBA.221 Al-
though the court determined that all six Carey factors
weighed in favor of rejection, it emphasized the fact that the
Debtors would be forced to liquidate in the event the
proposed modi�cations were not implemented.222 In addition,
the court found that Local 54 demonstrated bad faith based
on its “campaign of misinformation, refusal to negotiate in
earnest and e�ort to drive business away.”223

Finally, the court determined that the Debtors also satis-
�ed the requirement to meet at reasonable times to confer in
good faith.224 Through the testimony of the Debtors' wit-
nesses and despite the fact that the parties met three times
after the petition date, the court found that the Debtors
went to “great lengths” and were “relentless in their e�orts”
in their attempts to negotiate with Local 54.225 In reaching
this conclusion, the court cited to the fact that the Debtors
“stood on their head” to negotiate and had run out of time
after more than seven months of attempting to engage with
Local 54.226

D. The E�ect of Rejection
The court authorized the Debtors to implement the terms

of its last proposal.227 In doing so, the court acknowledged
that nothing in the Bankruptcy Code provides a bankruptcy
court with the express authority to implement the terms of a
debtor's proposal and there is little case law guidance on

219
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point.228 However, the court concluded that the more
“reasoned view” that “best harmonizes the goals of both
bankruptcy law and labor law” is that after a rejection, a
debtor may implement the changes included in its last sec-
tion 1113 proposal.229

E. Local 54's Appeal of the Bankruptcy Court
Decision

Local 54 timely �led a notice of appeal from the bank-
ruptcy court's order.230 Local 54, in its statement of issues on
appeal, identi�ed that it would be seeking review only of the
legal issue of whether section 1113 can be applied to an
expired CBA.231 The Debtors and Local 54 then successfully
jointly moved to certify the appeal directly to the Third
Circuit Court of Appeals.232 As of the date of submission of
this article, the appeal has been fully briefed by the parties
and oral argument before the Third Circuit occurred on
March 4, 2014.

Conclusion
The requirements contained in section 1113 place a

demanding burden on a debtor in order for it to obtain relief
to reject or modify a collective bargaining agreement. As the
case law demonstrates, many nuances exist relating to the
requirements imposed on a debtor under section 1113, such
as what is “necessary to permit the reorganization of the
debtor,” whether a debtor can sell its assets without having
moved for relief under section 1113, whether a bankruptcy
court has the jurisdiction to approve a debtor's motion to
reject or modify an expired collective bargaining agreement,
whether a debtor can implement the terms of its proposal af-
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Case No. 14-12103 (KG) (D.I. 392) (Oct. 31, 2014).

232
See Order Certifying Direct Appeal to the United States Court of

Appeals for the Third Circuit, Case No. 14-12103 (KG) (D.I. 445) (Nov. 7,
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ter being granted relief under section 1113 and if a bank-
ruptcy court will grant rejection damages to a union after an
1113 order is entered. As such, it is imperative for a debtor
to fully understand the purview of relevant case law on sec-
tion 1113 in the jurisdiction in which its bankruptcy case is
pending should it desire to reject or modify one or more of its
collective bargaining agreements.
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