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Two key statutes of importance to providers of consumer 

financial services to members of the military and their dependents 

are the Servicemembers Civil Relief Act and the Military Lending 

Act.  This article will review recent developments under these 

statutes, which are designed to ensure fair financial treatment of 

the men and women who offer military service to our nation. 

The Servicemembers Civil Relief Act 

The Servicemembers Civil Relief Act, 50 U.S.C.A. 

Sections 3901–4043 (the “SCRA”),2 is the primary statute 

protecting the rights of armed forces servicemembers during the 

time in which they are protecting our nation.  Courts construe its 

provisions “with an eye friendly to those who dropped their affairs 

1 Stroock & Stroock & Lavan, LLP, Los Angeles and Miami.  This article 
is not a substitute for legal advice on any particular matter.  The views 
expressed herein are those of the authors alone and should not be 
attributed to Stroock & Stroock & Lavan LLP or its clients.  The authors 
are grateful to J.D. Rees for his assistance with this article. 
2 On December 1, 2015, the online version of the SCRA underwent 
editorial reclassification.  As a result, the statutory provisions comprising 
the SCRA were transferred, without substantive change, from 50 App. 
U.S.C.A. Sections 501–597b to 50 U.S.C.A. Sections 3901–4043.  The 
printed version was reclassified in Supplement III of the 2012 edition.  
This article will cite to the current classification, although most of the 
case law refers to the prior method of classification. 
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to answer their country’s call.”  Le Maistre v. Leffers, 333 U.S. 1, 

6 (1948).  Protections initially included within the Soldiers’ and 

Sailors’ Civil Relief Act of 1918 have been greatly expanded, and 

today’s SCRA is well designed to protect servicemembers from 

unnecessary distractions that might otherwise interfere with their 

work to “provide for the common defence” of the nation.  U.S. 

Const., Preamble.  Many states also have their own statutes similar 

to the SCRA, which protect members of the National Guard and 

similar forces subject to the command of a state’s governor (for 

non-federal service).  See, e.g., Cal. Mil. & Vets. Code §§ 400–

409.14. 

Among other things, the SCRA provides the following 

protections to active-duty members of United States military 

forces, members of the National Guard (when called into federal 

service), and their dependents: 

• Temporary suspension of civil litigation and 

protection against attachments, garnishments and 

default judgments.  See §§ 3932, 3934, 3931. 

• Tolling of certain statutes of limitations.  § 3936. 

• Abatement of contractual penalties for late 

performance.  § 3933. 

• Temporary reduction in interest rates on loans.  

§ 3937. 

• Protection against eviction.  § 3951. 

• Protection against vehicle repossession.  § 3952. 

• Protection against foreclosure.  §§ 3953, 3958. 
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• Rights to terminate or void certain apartment or 

vehicle leases without penalty.  § 3955. 

• Right to cancel telephone service contracts without 

penalty.  § 3956. 

• Protection against lapse in insurance coverage.  

§§ 3957, 3974, 4024.    

• Preservation of child custody rights.  § 3938. 

• Prevention of tax lien sales.  § 3991. 

• Deferral of federal, state and local income tax 

payments.  § 4000. 

• Prohibition of financial discrimination against 

servicemembers for exercising their SCRA rights.  

§ 3919. 

At the same time, the SCRA recognizes the principle—

essential to our freedom—of ultimate civilian control over the 

military.  See U.S. Const., Amend. III (1791) (“No Soldier shall, in 

time of peace be quartered in any house, without the consent of the 

Owner, nor in time of war, but in a manner to be prescribed by 

law.”); King John, Magna Carta cl. 28, 30, 31 (1215) (“No 

constable or other royal official shall take corn or other movable 

goods from any man without immediate payment, unless the seller 

voluntarily offers postponement of this. … No sheriff, royal 

official, or other person shall take horses or carts for transport from 

any free man, without his consent.  Neither we nor any royal 

official will take wood for our castle, or for any other purpose, 

without the consent of the owner.”); King Henry II, Charter of the 
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City of London (1155) (“And within the walls of the city none 

shall be lodged, neither for my family nor for any others shall any 

lodging be taken for free.”).  Thus, the SCRA affords civilian 

courts significant authority to modify SCRA protections for 

reasons of economic necessity or to prevent abuse of its privileges.  

For example, many of the SCRA’s provisions described above 

permit a civil court to remove SCRA protection upon a finding that 

the servicemember has the ability to pay the obligation or that 

performance of the obligation would not impair his or her military 

duties.  However, for many provisions of the SCRA, the 

servicemember is not required to prove hardship before receiving 

protection.  See Conroy v. Aniskoff, 507 U.S. 511, 515–16 (1993).  

A servicemember may waive the protections of the SCRA, 

but only through compliance with the specific provisions of 

Section 3918, which are designed to give proper notice to the 

servicemember of the waiver.  Indeed, such a waiver, properly 

disclosed, can actually help servicemembers by making credit 

more readily available to them.  As the Supreme Court explained,  

An arbitrary and rigid protection against suits is 
as much a mistaken kindness to the soldier as it 
is unnecessary.  A total suspension for the period 
of the war of all rights against a soldier defeats 
its own purpose.  In time of war credit is of even 
more importance than in time of peace, and if 
there were a total prohibition upon enforcing 
obligations against one in military service, the 
credit of a soldier and his family would be 
utterly cut off.  No one could be found who 
would extend them credit.   
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Conroy, 507 U.S. at 517 n.11 (quoting the legislative history of the 

1918 version of the statute). 

A servicemember deprived of his or her rights under the 

SCRA may file suit for injunctive relief and monetary damages 

and, if successful, may also recover costs and attorneys’ fees.  

§ 4042.3  Although the SCRA does not expressly provide for 

punitive damages, some courts have held that punitive damages are 

available to redress “willful and wanton” SCRA violations.  

Gordon v. Pete’s Auto Serv. of Denbigh, Inc., 837 F. Supp. 2d 

581, 587 (E.D. Va. 2011); see also Durm v. Am. Honda Fin. Corp, 

No. CIV WDQ-13-0223, 2013 WL 6490309, at *7 n.25 (D. Md. 

Dec. 9, 2013).  However, the issue remains unsettled.  See 

Brewster v. Sun Trust Mortg., Inc., 742 F.3d 876, 878 n.4 (9th Cir. 

2014) (declining to state whether or not punitive damages are 

available under the SCRA).   

The United States Attorney General can also file a civil 

suit for injunctive relief, damages (for affected servicemembers) 

and civil penalties of up to $55,000 for a first violation and up to 

$110,000 for subsequent violations.  § 4041.  Certain SCRA 

violations may also be punished criminally.  See, e.g., § 3951(c). 

3 Prior to 2010, courts were split on whether the SCRA provided a private 
right of action at all.  Compare Moll v. Fort Consumer Finance Co., Inc., 
No. 97 C 5044, 1998 WL 142411 (N.D. Ill. Mar. 16, 1998) (finding 
servicemember had right to sue under SCRA) with Hurley v. Deutsche 
Bank Trust Co., No. 1:08-CV-361, 2008 WL 4539478, at *6–7 (W.D. 
Mich. Sept. 30, 2008) (finding “private right of action is not among” the 
rights afforded to servicemembers by the SCRA).  In 2010, Congress 
amended the statute to expressly provide a private right of action. 
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The following are recent appellate rulings addressing 

SCRA issues. 

In Stoglin v. Merit Systems Protection Board, No. 2015-

3141, 2015 WL 6457929 (Fed. Cir. Oct. 27, 2015) (per curiam), 

the court confirmed that for a member of the National Guard to 

receive SCRA protection, he must be activated for more than 30 

consecutive days of federal service, as set forth in Section 

3911(2)(A)(ii).  Separate activations for federal service that are not 

individually at least 31 days long may not be summed, and thus do 

not trigger the protections of the statute. 

In Smith v. Sikorsky Aircraft Corp., No. 14-20732, 2015 

WL 4932328 (5th Cir. Aug. 18, 2015) (per curiam), the court held 

that when a member of the National Guard is ordered to federal 

active duty, SCRA protection is not retroactive for the period of 

National Guard service.  Furthermore, it held that being “attached” 

to a federal unit without formal federal activation orders did not 

qualify the member of the National Guard for SCRA protection.  

The court also construed the definition of “active duty” narrowly 

under a state-law version of the SCRA, finding that the 

servicemember was not entitled to state-law protection during his 

period of National Guard service because his actual job duties only 

related to recruiting.  Recruiting activities were insufficient to 

trigger “active duty” status because the Texas statute limits the 

definition of “active duty” to “prevent[ing] or suppress[ing] an 

invasion or insurrection … enforc[ing] state law … assist[ing] civil 

authorities with guarding or relocating prisoners … or executing 
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the law as the public interest or public safety requires.”  See Tex. 

Gov’t Code § 437.213. 

In Cronin v. United States, 765 F.3d 1331 (Fed. Cir. 

2014), the court addressed the novel question of whether a 

servicemember was entitled to SCRA protection during his time on 

a temporary disability retirement list.  In a split decision, the 

Federal Circuit found that there is no SCRA protection during this 

time.  It is established that permanent disability retirement is the 

equivalent of separation from military service, thus returning the 

individual to civilian life and ending his SCRA protection (except 

for those protections that survive separation from service).  

However, Section 3911(2)(C) confers SCRA protection upon those 

servicemembers who are “absent from duty on account of sickness, 

wounds, leave, or other lawful cause.”  Two Federal Circuit judges 

found that temporary disability retirement did not qualify as 

“absence from duty” for which SCRA protection would apply, 

because a person with temporary disability retirement status could 

not be compelled to return to active-duty service without his 

consent.  Moreover,  

even when a member who has been placed on 
the [temporary disability retirement list] 
consents to return to active duty, the statutory 
process is not simple recall but, generally, 
reappointment (with Senate advice and consent 
if the rank is high enough) or reenlistment. 

Id. at 1336.  Thus, the Cronin court found that the servicemember 

was ineligible for SCRA protection while he was on the temporary 

disability retirement list.  One judge disagreed, finding that 

7 
LA 51928824v6 



because persons with temporary disability retirement status 

continue to have significant military connections, SCRA protection 

should persist until the disabled servicemember is either converted 

to permanent disability status or until he declines a specific request 

to resume active duty after being deemed fit for duty.  Id. at 1342.   

In Brewster v. Sun Trust Mortgage, Inc., 742 F.3d 876 

(9th Cir. 2014), the court construed the SCRA’s foreclosure 

protections expansively.  Section 3953 forbids the foreclosure of 

property owned by servicemembers during, or within one year 

after, the period of the servicemember’s military service without 

first obtaining a court order.  The defendants in Brewster allegedly 

began a non-judicial foreclosure process by recording a notice of 

default against the servicemember’s property, the mortgage for 

which the servicemember originated prior to his activation.  The 

notice was later withdrawn, but the defendants then attempted to 

collect from the servicemember the costs associated with filing and 

withdrawing the notice of default.  The district court dismissed the 

servicemember’s claim on the grounds that the foreclosure was not 

completed, and the attempt to collect fees incurred in connection 

with the terminated foreclosure was not prohibited by the SCRA.  

The Ninth Circuit reversed, reasoning that the SCRA’s prohibition 

of foreclosure “encompasses more than just the formal foreclosure 

proceeding.”  Id. at 879.  Thus, the Ninth Circuit found that the 

attempt to collect foreclosure-related fees, even for an abandoned 

effort to foreclose, violated the SCRA.  Id. 
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The Military Lending Act 

Because many members of the military join soon after 

graduating high school, tend to have been raised in lower-income 

households, and often have young families, they are more likely to 

be outside the traditional banking system and may be more 

inclined to take advantage of non-traditional financial products like 

payday loans.  They also may be less familiar with principles of 

family budgeting and management of expenses.  Starting military 

pay is also quite low.  For example, the starting salary for a Marine 

Corps lance corporal is less than $21,000 per year.  According to 

the Consumer Financial Protection Bureau (the “CFPB”), “military 

consumers struggle more with repayment of high-cost credit 

products as compared to other types of credit.”  See CFPB, 

Snapshot of Servicemember Complaints 2 (Nov. 2015), available 

at http://files.consumerfinance.gov/f/201511_cfpb_snapshot-of-

servicemember-complaints.pdf . 

The Military Lending Act of 2006, 10 U.S.C.A. Section 

987 (the “MLA”), was designed to protect servicemembers from 

incurring excessive or unfair debts, which could impair military 

readiness in the following ways: (a) servicemembers could be 

distracted from their missions by financial worries; (b) 

servicemembers could be induced to steal because of financial 

worries; and (c) servicemembers could be more inclined to take 

bribes in exchange for revealing national security secrets if they 

have financial worries.   

9 
LA 51928824v6 

http://files.consumerfinance.gov/f/201511_cfpb_snapshot-of-servicemember-complaints.pdf
http://files.consumerfinance.gov/f/201511_cfpb_snapshot-of-servicemember-complaints.pdf


Extensions of “consumer credit” to servicemembers or 

their dependents are subject to significant limitations under the 

MLA.  Section 987(b) imposes an annual percentage rate (“APR”) 

limit of 36%.  Refinancing or rolling over a covered loan with the 

same lender is prohibited by Section 987(e)(1).4  Section 987(e)(2) 

forbids a lender from requiring a waiver of SCRA rights as a 

condition of lending.  Sections 987(e)(3)–(4) prohibit mandatory 

pre-dispute arbitration clauses and other contract provisions that 

might make it harder for the servicemember or dependent to file a 

lawsuit in the event of a dispute over a loan.  Sections 987(e)(5)–

(6) prohibit a lender from requiring a borrower to give the lender 

access to a checking account, savings account or a military 

allotment so that repayments can be drawn automatically (i.e., 

without the borrower’s specific permission at the time); this 

includes requiring the borrower to give the lender post-dated or 

blank signed checks.  Violations can result in criminal prosecution 

and civil remedies, including a minimum civil penalty of $500 plus 

attorneys’ fees and costs.  See 10 U.S.C.A. § 987(f).  “Bona fide 

4 Loans payable in four or fewer installments are exempt from the MLA, 
as long as a “finance charge” (as defined by the Truth in Lending Act) is 
not imposed.  See 32 C.F.R. § 232.3(f)(ii).  The prohibition on rollovers 
is designed in part to prevent abuse of this safe harbor by payday lenders 
who claim not to collect a “finance charge,” but who instead collect a 
large cash payment in exchange for extending, rolling over or refinancing 
a debt originally outside the scope of the MLA.  Accordingly, federal- or 
state-regulated banks, thrifts and credit unions are permitted by regulation 
to make bona fide refinance loans, so long as other MLA provisions are 
satisfied, on the theory that these regulated institutions are not making 
abusive payday loans.  See 32 C.F.R. § 232.8(a).  Additionally, a loan 
may be refinanced a single time if the loan was obtained prior to the 
borrower’s becoming subject to MLA protections.  Id. 
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error” is a potential defense to a claim under the MLA, but errors 

in legal interpretation do not qualify as bona fide errors.  See 10 

U.S.C.A. § 987(f)(5)(D). 

Traditionally, Department of Defense (“DoD”) regulations 

limited the scope of “consumer credit” subject to the MLA.  The 

DoD has exempted, from MLA requirements, secured debt that 

finances the purchase of a home, vehicle, furniture or other 

personal property.  Most credit card lending also remained outside 

the MLA’s scope; the regulations focused mostly on payday 

lending.  But in July 2015, the DoD, following CFPB guidance, 

promulgated new regulations placing a broader range of unsecured 

lending within the MLA’s purview.  Limitations on Terms of 

Consumer Credit Extended to Service Members and Dependents; 

Final Rule, 80 Fed. Reg. 43560 (July 22, 2015), codified at 32 

C.F.R. Part 232.  Compliance with most of the new rules is 

required by October 3, 2016.  However, credit card lending will 

not be subject to the new rules until October 3, 2017 (and the 

implementation as to credit cards may be extended further, to 

October 2018).  32 C.F.R. §§ 232.12–232.13. 

Real-estate-secured loans (including home equity lines of 

credit, refinance loans and reverse mortgages) remain outside the 

scope of the MLA even under the new rules.  32 C.F.R. 

§ 232.3(f)(2)(i).  So do other secured loans for the purchase of 

personal property; however, if an existing vehicle loan (or other 

loan secured by personal property) is refinanced, the refinance loan 

is subject to the MLA.  32 C.F.R. § 232.3(f)(2)(ii)–(iii) 
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(exemptions for loans secured by vehicles or other personal 

property are limited to purchase money loans).  In other words, 

auto title loans, which often have many of the same economic 

issues as payday loans, are subject to MLA requirements.5 

The primary challenge for lenders is determining whether 

they are transacting with a member of the military or a dependent 

of a servicemember.  If so, they must comply with the MLA by 

giving specific disclosures mandated by the DoD and by 

complying with the MLA’s substantive requirements governing 

the terms of lending.  There is a safe harbor for lenders who take 

reasonable steps to determine whether an applicant is or is not 

covered by the MLA (i.e., by checking a DoD database or 

obtaining data from a credit bureau).  32 C.F.R. § 232.5(b)(1)–(2).  

But to enjoy the protection of the safe harbor, lenders must also 

maintain adequate records of their processes for determining 

whether applicants are subject to the MLA.  32 C.F.R. 

§ 232.5(b)(3). 

A second key challenge for lenders is ensuring that the 

APRs on servicemembers’ loans (i.e., the “Military Annual 

Percentage Rate” or “MAPR”) do not violate the 36% cap.  10 

U.S.C.A. § 987(b).  Additionally, the manner of calculating the 

MAPR must be disclosed to the covered borrower even where the 

5 Federal- or state-chartered banks, thrifts and credit unions may make 
such loans, such as in connection with a refinance of a vehicle loan.  See 
32 C.F.R. § 232.8(f).  Presumably their regulators will ensure that the 
terms of such lending are generally fair to servicemembers as well as 
other customers. 
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terms of credit are significantly below the MAPR cap.  10 

U.S.C.A. § 987(c); see 32 C.F.R. § 232.6(c)(3) (setting forth text 

of safe harbor disclosure).  The manner of calculating the MAPR 

(set forth in 32 C.F.R. Section 232.4(c)) differs in some respects 

from the manner of calculating an APR for purposes of complying 

with the Truth in Lending Act, as certain fees must be included in 

the MAPR calculation.  When the MLA goes into effect for credit 

card lenders, this aspect of the regulation will likely be most 

challenging for compliance purposes.  This is because the 

economics of much credit-card lending depend on keeping interest 

rates relatively low on revolving balances, while obtaining 

additional revenue from transaction fees (e.g., fees for cash 

advances or balance transfers), late fees or annual fees.  Lenders 

must take steps to ensure both that they do not inadvertently 

breach the MAPR cap and that they disclose the MAPR properly, 

even below the cap.  Certain “bona fide fees,” such as cash-

advance fees or a foreign-transaction fees (but not including 

periodic rates), may be excluded from the MAPR calculation.  32 

C.F.R. § 232.4(c)–(d).  However, to be “bona fide,” a fee must be 

reasonable “compared to fees typically imposed by other creditors 

for the same or a substantially similar products or service,” even if 

in general the fee falls within the category of fees excluded from 

the MAPR calculation.  See 32 C.F.R. § 232.4(d)(3)(i)–(v).  

Section 232.4(d)(3)(ii) provides a safe harbor for determining if 

the amount of a “bona fide” fee is reasonable, based on the average 

amount of the fee recently charged by large credit card issuers. 
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There also can be serious unintended consequences of 

charging an unreasonable fee that otherwise would be a “bona 

fide” fee within the meaning of the regulation.  If the non-

compliant fee is charged, then any other fees that are reasonable 

and “bona fide” must also be included in the MAPR calculation, 

which in turn might cause the account to unlawfully exceed the 

MAPR cap, once all the fees (compliant and non-compliant) are 

included in the calculation.  See 32 C.F.R. § 232.4(d)(4)(iii)(B). 

A lender also may not charge a pre-payment penalty on 

loans subject to the MLA.  See 32 C.F.R. § 232.8(h). 

Unlike the SCRA, the MLA contains within it no express 

judicial override provisions.  Accordingly, liability risk may 

become greater under the MLA than under the SCRA (once the 

new regulations are fully in effect) even though SCRA violations 

historically have tended to receive greater public attention. 
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