
Originally published in 

New York Law Journal 
December 14, 2018 

When Judges Struggle With Sentencing 
Virtually every judge will tell you that sentencing is the most solemn and difficult decision 
they must make. Some acknowledge conferring with their clerks, or occasionally with a 
colleague or two, simply as a gut check when confronted with a difficult sentence, or one 
with potentially broader ramifications than just the defendant before them. Almost every 
one of them, though, truly struggles with it every time. 

By Joel Cohen  

o the non-lawyer, in particular, it might seem almost bizarre. A judge arrives on the 
bench, hears from both sides and immediately sentences a defendant. Yes, she did observe 
the trial (or sat on it non-jury) if there was a trial. Or she listened carefully to the 

defendant as he pleaded guilty. She has certainly studied the court-ordered probation report 
prepared for her consideration by the probation office. She has undoubtedly read memoranda 
from both the prosecutor and defense counsel. And then, on that critical day, she will finally 
hear oral argument from both lawyers and perhaps extremely remorseful remarks from the 
defendant himself. And with that, she will say, “Okay, here’s my sentence.” 
 
It seems almost surreal—a judge who, most would believe, is intended to have an open mind 
when she arrives on the bench to mete out a sentence, listens and, yet, immediately decides. 
Now, of course, the judge probably has a particular sentence in mind from which she is unlikely 
to be moved much when she gets on the bench. That makes complete sense. I am not 
suggesting that the judge’s mind should be tabula rasa at that moment when the clerk emerges 
from chambers, says “Oyez,” and calls the courtroom to order. 
 
Still, assume you’re a defendant whose lawyer makes a passionate plea for leniency and you, 
credibly, are reduced to tears at that critical moment where you have an opportunity to express 
your remorse. Or suppose you’re the prosecutor who makes a stellar presentation in a fair, but 
colorful, manner about the lengths to which the defendant—in your mind clearly deserving of 
considerable punishment—went to commit his crime. What does it mean that just two minutes 
later the judge has purportedly digested and weighed all that both sides have brought to the 
table and calculated it into the sentence she had in mind as she took the bench? 
 
Think about if there has not been a significant pre-sentence report or substantial submissions 
by the parties. Or if the range of potential punishment, measured in months or years, is 
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extremely wide. Indeed, in federal court, since the Sentencing Guidelines have been only 
advisory for the last 13 years, the range is indeed far wider than it used to be. From just an 
appearance sake, one must wonder about a judge hearing from sides and immediately lowering 
the sentence boom. 
 
Now, a number of justices of the Supreme Court have publicly acknowledged that oral 
argument, even at that high level, rarely changes their thinking. They have read the parties’ 
submissions and it is unlikely someone will say something new. But sentencing is not appellate 
argument. There is a human dynamic that must be considered. The judge—a single judge, not 
nine—may very well hear, for the first time, something about the defendant or his conduct. Or 
from the defendant himself. And that judge is deciding the fate—indeed, the very freedom, 
potentially for an extenuated period of time—of that defendant who is sitting in the dock 
watching, in real time, his life literally pass before him. Whether the judge’s sentence intentions 
are really being altered during those white-knuckled moments while the defendant sits before 
him may well be beside the point. 
 
Virtually every judge will tell you that sentencing is the most solemn and difficult decision they 
must make. Some acknowledge conferring with their clerks, or occasionally with a colleague or 
two, simply as a gut check when confronted with a difficult sentence, or one with potentially 
broader ramifications than just the defendant before them. Almost every one of them, though, 
truly struggles with it every time. 
 
Few know that, before the Sentencing Guidelines went into effect in late 1987, uniquely the 
U.S. District Court in the Eastern District of New York institutionally had sentencing panels for 
every case—two judges, randomly selected, conferred with each sentencing judge and the 
representative of the probation department. While the views of the two conferring judges were 
not binding in any way on the judge actually imposing the sentence, there was, reportedly, 
somewhat of a give and take between the sentencing judge and his colleagues. Some 
sentencing judges, apparently, would give equal weight in their calculus to the views of their 
colleagues, whereas some (reportedly) would, albeit collegially, reject the others’ views after 
hearing them. Others landed somewhere in between. Some, I had come to hear, would 
recommend higher sentences when they were one of the conferring judges rather than the 
judge with the responsibility to actually impose sentence. An understandable human and 
psychological dynamic—it is much easier to tell someone to send someone to jail for a long 
time than to actually do so. 
 
But these panels met before the defendant appeared for sentencing, and so they could not 
have the benefit of any oral statements or testimony. When the Guidelines went into effect 
and, albeit harshly, standardized sentences so that they were no longer dependent on who the 
sentencing judge was, the sentencing panel program was basically disbanded. It never 
reappeared as a formalized practice, even though for 13 years now Sentencing Guidelines are 
only advisory so that, with some limitations, judges are much more free to depart from 
guidelines-recommended sentences. And judges continue to make these decisions on their 
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own, and from the bench on the same day that counsel and the defendant appear for 
sentencing. 
 
Not so, necessarily, however. I turn to the Dean of the federal judiciary, Senior U.S. District 
Judge Jack B. Weinstein—age 97, 50 years on the bench and still going strong. When he is 
troubled by a particular sentence, he thinks outside the box. In a recent sentence before him of 
a former public official—I represented the defendant—after hearing lengthy arguments from 
both sides and hearing from the defendant herself, Judge Weinstein said simply that he needed 
more time to think about the sentence he would impose given the competing arguments made 
to him. While Judge Weinstein said he had previously delayed sentences in this manner from 
time to time, any practitioner of the criminal law knows that doing so is exceedingly rare across 
the judiciary. Days later, he issued an order saying he had asked the Chief Judge to convene a 
sentencing panel, as in days of old. 
 
I’ll never know what those panelists had to say about the case—whether they recommended 
leniency or harshness (although the Judge made clear that the sentencing decision was his own, 
no one else’s). And I was indeed concerned that they didn’t have before them, as did Judge 
Weinstein himself, everything that I thought valuable from our side of the case. All I know is 
that the result was fair. And maybe, more important, it was pellucidly clear to me and to 
anyone who would have been watching that the sentencing judge had taken the time and 
enormous effort, because he was struggling over every aspect of the legal matter before him. 
It seems to me that we want every single judge to struggle, perhaps in their own idiosyncratic 
way, every single time they are required to impose a sentence. 
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