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Looking Your Client in the Eye—Today 
By Joel Cohen  

We can’t lapse into obtaining the client’s facts through the easiest means possible—seated at 
our home office with the client at his, having become too blasé in performing what’s essential 
to the lawyer’s duty to effectively representing the client in obtaining his unadorned truth. 

emailed my longstanding doctor the other day, just to check in on his well-being. He 
graciously responded that he was hunkered down out of town with his family. He seemed 
bored but was doing, he said, “televisits”, itching to get back to in-person work. 

 
I guess there’s some value in that. I have never televisited my doctor, or any other doctor. But, 
clearly, he can learn from you how you’re feeling and if you detect a fever, and he can ask if you 
have any symptoms. Still, from afar he can’t take your temperature, take your blood pressure, 
check your pulse, draw your blood, feel if your bone is out of place, promptly get a urine sample 
or, certainly not, get you to ”assume the position” all on FaceTime. And so, I wondered, is there 
really a substitute especially in these trying times for a doctor addressing his patient in person, 
particularly if there appears to be a real potential problem? 
 
And, then, I thought about how we, as criminal lawyers, but also civil litigators in many sensitive 
instances, are now forced to deal with our “patients”. Yes, we don’t ever need to put them 
through the kind of physical testing as would a doctor. But we often—more than often—need 
to get a sense of them, particularly in terms of what their “story” really is, in ways that are 
simply insufficient or even impossible remotely. 
 
Edward Bennett Williams, perhaps the greatest criminal lawyer of the 20th century, reportedly 
would never meet with a client to get to the real “nitty gritty facts” if someone else was 
present. Not because he didn’t want there to be a witness to questionable “witness 
preparation” on his part. Rather, as the true master Williams was, he recognized that clients 
under criminal investigation were often facing the most difficult time in their lives. When first 
discussing the facts with their lawyers, they often cover for “embarrassing” (but not criminal) 
things they simply don’t need to cover for. They often, deliberately or not, omit the role of 
others, perhaps loved ones, in the misconduct. They often “admit” to things that, upon 
reflection, they are simply wrong about. And they often straight up lie to their lawyers, 
particularly in the first few instances, for a whole variety of reasons too exhaustive to 
enumerate here. 
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The worst thing in the world, Williams understood, was to have a client, for some emotional 
reason, wedded in their mind to a prior statement to his lawyer that would turn out to be false, 
particularly if someone else was in the room (perhaps not as trusted by the client as the client’s 
principal attorney who might conclude that the client is just a total liar). And Williams’ protocol 
to deal with worried clients remains true for many of us today, typically for the same reasons. 
 
But, now, we have a different problem. We’re simply not currently in a position to look our 
clients, particularly new clients, in the eye—in person—and encourage the total truth from 
them (if we have decided that this is the point in the representation at which we really need to 
hear “his” facts, as opposed to later). We used to be able to do that in person without words, 
without reprimanding them, as such. And as it stands today, we’re not able to literally hold 
their hand to get them back on target when they seem to be straying. We’re not able to “really” 
make a facial gesture of disappointment when they seem to be giving us BS, in a way that 
doesn’t cause them to lose faith that we have their best interests at heart or that we’re 
somehow, given their depressed state, adjuncts to the prosecutor herself. 
 
When the lawyer, under the dire circumstances the client faces, may literally be the best friend 
in the world that the client actually has, talking to the lawyer over the phone or on FaceTime 
simply doesn’t cut it. It doesn’t allow that personal face to face interaction that the client—and 
probably the lawyer too—needs from his “friend”. 
 
Do you really want to ask your client remotely—and who knows what is hacked these days—
“So what’s the deal? Did you truly fear for your life and pull the trigger when the man you killed 
went to his pocket (for his phone)?” And, it’s not only in such bold instances as that. There is 
always nuance in criminal cases. The very thought of communicating with a client through some 
medium differing from in person transmittal to get the facts that typically go to the client’s 
“state of mind” warrant the sensitivity that only a personal encounter will allow. 
 
Once again, I mention drift (see “Courtroom Advocacy, When This Is All Over,” NYLJ, April 3, 
2020). It may be now, of course, that we may have to make a rapid decision when a prosecutor 
is holding our client’s feet to the fire and, unfair as that might be, we simply have to get the 
client’s facts immediately—maybe, for example, to obtain immunity or a favorable plea deal for 
her. If we can’t hold the prosecutor off, we’ll simply have to do what we have to do, albeit 
unfortunately through the prism and with the impediment of social distance. 
 
But when this world shaking catastrophe is over, we can’t settle by drifting into what has 
become convenient for convenience’s sake. We can’t lapse into obtaining the client’s facts 
through the easiest means possible—seated at our home office with the client at his, having 
become too blasé in performing what’s essential to the lawyer’s duty to effectively 
representing the client in obtaining his unadorned truth. 
 
My doctor is “itching” to put his white coat back on and examine his patients face to face in his 
office. And so should we be. Lawyer-client televisits to learn the client’s critical facts or to arrive 
at pivotal decisions? I don’t think so! 
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