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New York Fusion Laws and the Joe Crowley
Imbroglio
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I n 1960 Richard Nixon and John Kennedy battled for New York’s all-important 45 electoral
college votes. Nixon proved more popular among Republicans than Kennedy was among
Democrats—Nixon received 3,446,419 votes on the GOP line to Kennedy’s 3,423,909 on the
Democratic line, a margin for Nixon of some 23,000 votes. In any other state in the union, Nixon
would have won the state and all of its electoral college votes. That would have resulted in 264

electoral college votes for Nixon—just short of the magic number of 269 that year—and 258 for
Kennedy. Sen. Harry F. Byrd from Virginia received the remaining 15 electoral college votes.
With no candidate receiving an electoral college majority, the presidential election would have
been thrown into the House of Representatives for the first time since 1824.

Fortunately for Kennedy, New York had—and still has—“fusion,” a procedure that permits a
candidate to run on multiple lines and whose vote totals from the various parties are added
together. In 1960, the Liberal party (which lost its party status in 2002) cross-endorsed
Kennedy, and he received 406,176 votes on that line—enough to make up Nixon’s margin in the
Republican-Democratic contest. Thus, Kennedy won the popular vote in New York, and with it
the state’s electoral college vote. The result was 303 electoral college votes for Kennedy and

only 219 for Nixon, a decisive margin that avoided a political crisis.


http://www.stroock.com/sitecontent.cfm?contentID=49&itemID=1157
http://www.brennancenter.org/expert/myrna-perez
https://infogalactic.com/info/United_States_presidential_election_in_New_York,_1960
https://www.history.com/this-day-in-history/presidential-election-goes-to-the-house
https://cityroom.blogs.nytimes.com/2013/04/02/wilson-pakula-obscure-to-all-but-ballot-hopping-politicians/
https://www.nytimes.com/2002/11/06/us/2002-elections-party-line-with-insufficient-votes-new-york-s-liberal-party-loses.html

New York’s fusion laws are back in the news. As reported worldwide, New York Rep. Joseph
Crowley lost his Democratic party re-nomination bid last month to Alexandria Ocasio-Cortez.
But he ran unopposed in the Working Families party primary, and, therefore, he is the WFP
candidate in the November general election. This is not unusual. We have eight political parties
in New York, and a candidate can consent to run on multiple lines if those parties ask him or her
to do so. A Democratic candidate will frequently run on the Working Families and Women'’s
Equality lines, and Republicans will often get the Conservative and Reform party nods. The
Independence party is known to support either, and the Green party goes it alone. Candidates
for Supreme Court justice sometimes run on all major party lines. So, it is not unprecedented
for a candidate who loses a major party primary to appear in the general election on another
party line. For example, in 1977, Mario Cuomo lost the Democratic party nomination for mayor
of New York City to Ed Koch, but continued to run as the Liberal party nominee. Similarly, in
1980, Sen. Jacob Javits lost the Republican party re-nomination to Al D’Amato, but ran on the
Liberal party line.

Crowley has taken a different tack. Although he remains on the Working Families line, he
immediately endorsed Ocasio-Cortez for the congressional seat. This is not unlike what Andrew
Cuomo did in 2002. Running for governor that year, he dropped out right before the primaries
and endorsed the eventual Democratic candidate H. Carl McCall. But Cuomo was running
unopposed for the Liberal party nomination, and the timing was such that he, like Crowley,
could no longer unilaterally decline the Liberal line. So, though he supported McCall, Cuomo’s
name appeared on the general election ballot.

The only way Crowley in 2018 or Cuomo in 2002 could have been removed from the ballot was
by dying, moving out of the state (because of various residency requirements) or running for
another office (if, of course, eligible to do so). Putting aside the option of dying (or in a state
race, being convicted of a felony), neither Crowley nor Cuomo wished to move or run for some
other office, like Assembly or state Senate. Crowley bluntly said that such a switch would be a
“fraud on the voters.” In both cases, then, someone no longer seeking an office remains on the

ballot—a situation that is obviously confusing to the voter.

Every now and again, there is a smattering of public sentiment to eliminate cross-endorsements

and fusion voting on the theory that there is too much horse trading between and among the
parties. Yet, fusion certainly has its supporters. After all, it does allow a party to build coalitions
with other parties and provide greater support for particular candidates. And sometimes, as
shown by the Kennedy-Nixon race, fusion could have an historically significant impact.

The Green party sees it differently. It has a party rule that eschews fusion, and routinely
nominates only members of its own party rather than engage in deals with other parties. Of
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course, the Green party’s position could have its own consequences, such as arguably occurred
in the 2000 and 2016 presidential elections. In those cases, the Green candidate garnered
sufficient votes to affect the outcome in key states without its own candidate even coming
close to winning.

In a word, then, election procedures can have far reaching political significance. Whether or not
the Rep. Crowley situation leads to a change in the law—or even an impact on the upcoming
congressional election—remains to be seen.
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