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Law360, New York (February 24, 2015, 12:45 PM ET) – 
 
The U.S. Department of Defense has released new guidance for 
the approval of national interest determinations (“NID”).1  
Foreign-controlled companies holding facility security 
clearances and operating under special security agreements 
(“SSA”) must obtain NIDs to perform on contracts that require 
access to proscribed information.2  An NID requires a 
determination by the government that the contractor’s access 
to proscribed information is consistent with the national 
security interests of the United States. Historically, NIDs have 
been so time-consuming that some companies prefer to forego 
the advantages of SSAs (e.g., shareholder representation) and 
pursue proxy agreements, which do not require NIDs, but also 
do not permit the level of shareholder involvement that SSAs 
allow. The new policy, effective as of Feb. 11, 2015, gives the 
DOD Defense Security Service (“DSS”) more control of the NID process. DTM 15-002 appears to 
be a move in the right direction, as discussed below, though it may not fully resolve the issues 
that have plagued the NID process.  

New NID Process 

Prior to the new policy, the DSS functioned as a messenger and a data consolidation center, 
notifying Government Contracting Activities (“GCAs”) of the requirement to complete an NID, 
and then recording NID approvals. Under DTM 15-002, the DSS will propose NIDs to GCAs, 
instead of waiting for GCAs to draft and approve NIDs themselves. Following notice from the 
                                                      
1 Directive-type Memorandum 15-002 “Policy Guidance for the Processing of National Interest Determinations 
(NIDs) in Connection with Foreign Ownership, Control, or Influence (FOCI)” (“DTM 15-002”). 
2 Proscribed information includes Top Secret, Communications Security (“COMSEC”) except for Controlled 
Cryptographic Items when unkeyed or utilized with unclassified keys, Sensitive Compartmented Information 
(“SCI”), Restricted Data (“RD”), and Special Access Program information (“SAP”). 
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GCA3 that a contract requires access to proscribed information, DSS will verify access 
requirements with the GCA program office and confirm the contractor’s eligibility for an NID. 
DSS will then provide a proposed NID to the GCA. The GCA will have 30 days to approve the 
proposed NID, request additional time for review, or provide a rationale to DSS for disapproval. 
If DSS does not receive a response from the GCA within 30 days, the NID will be deemed 
approved and the SSA contractor may have or continue access to the subject proscribed 
information. 

If the contract requires access to proscribed information under the classification or control 
jurisdiction of the National Security Agency for COMSEC, the U.S. Department of Energy for RD, 
or the Office of the Director of National Intelligence for SCI, DSS will also contact those agencies 
to obtain information about validated requirements before drafting the proposed NID. In that 
case, DSS will request that the agency provide a written NID decision within 30 days; however, 
unlike the NID proposed for a GCA, DSS cannot deem the NID approved until the agency has 
concurred, even after 30 days have elapsed. In such cases, NIDs may remain unresolved for 
extended periods of time. 

Additionally, note that for SAP information (which is controlled by DOD GCAs and is not under 
government agency jurisdiction), DSS can be relieved of oversight responsibilities, in which case 
DOD components will have responsibility for NIDs and provide a quarterly summary of 
approved NIDs to DSS. 

Approved NIDs will be in force for a period of time set by DSS in coordination with the GCA and 
applicable agencies and, depending upon the requirements of the specific NID, renewal of an 
SSA may or may not require a new NID. If DSS or a GCA denies an NID, they will collectively 
determine whether any alternatives (e.g., a proxy agreement) are available to the contractor. 

Blanket NIDs 

DTM 15-002 also describes the DOD policy for “blanket” NIDs specific to the contractor, as 
opposed to being contract, project, or program specific. Blanket NIDs may apply to a group of 
contracts held by the contractor without being restricted to particular programs or projects. 
These NIDs will continue to be valid at least until the renewal of the contractor’s SSA. As 
determined by DSS, the GCA, and applicable government agencies, the blanket NID may or may 
not require renewal at the time of SSA renewal.  Consideration for a blanket NID requires: (1) 
compliance with an SSA for a minimum of 10 consecutive years; (2) compliance with the 
International Traffic in Arms Regulations for a minimum of 10 years; (3) an analysis of relevant 
threat and risk assessments; (4) at least a satisfactory security rating for the past five years; and 

                                                      
3 In practice, contractors often notify DSS of an NID requirement before notice is provided by the GCA. 



 

(5) a current assessment by DSS of the foreign ownership, control or influence factors as they 
apply to the contractor. (See DOD Manual 5220.22, Volume 3, Enclosure 3, 3.c(1)(a)-(h).) 

Additional Considerations 

Note DTM 15-002 is not clear regarding the treatment of NIDs that are currently outstanding. 
Also, DTM 15-002 applies only to DOD GCAs; therefore, the NID process for contracts with 
other departments or agencies (e.g., FBI, U.S. Department of State) is not addressed by the new 
policy. Finally, the new guidance makes no change to the statutory prohibition against award of 
proscribed contracts to contractors effectively owned or controlled by a foreign government 
absent a waiver from the secretary of defense or the secretary of energy.  (10 U.S.C. § 2536.) 

—By Chris Griner, Christopher R. Brewster, Shannon Reaves and Erin Bruce Iacobucci, Stroock & 
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