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ithin the last few weeks, there have been two significant election law developments—a 
conviction obtained by the U.S. Department of Justice and a far-reaching decision 

issued by the U.S. District Court in the Eastern District of New York. Otherwise unrelated, each 
was triggered by corrupt or fraudulent conduct. Both compel our attention. 

Prosecution 

In the first matter, United States v. Tyler Harber,1 the Department of Justice obtained a guilty 
plea in a campaign finance prosecution that may very well impact fundraising activities in New 
York. In the second, Rossito-Canty v. Cuomo,2 U.S. District Judge Jack Weinstein ordered 
Governor Andrew Cuomo to call a special election in a congressional district six weeks after 
Representative Michael Grimm resigned. 

As the “wealth primary” for the presidential election heats up, the literally thousands of New 
Yorkers who either contribute to, or raise money for, federal campaigns should take heed of 
the fact that Harber is merely the latest in a steady number of prosecutions for violations of 
campaign finance law.3 In its first criminal prosecution for illegal campaign finance 
coordination, the Justice Department announced a guilty plea by Tyler Harber, a political 
consultant, on charges that he illegally coordinated contributions between an ostensibly 
independent superPAC and a congressional candidate’s authorized committee. 
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A superPAC is a kind of independent expenditure organization that can raise unlimited 
contributions and spend unlimited amounts to benefit a candidate as long as such activity is not 
coordinated with the candidate.4 In Harber, at the same time defendant was the campaign 
manager for Virginia congressional candidate Chris Perkins in 2012, he also directed a superPAC 
that spent $325,000 in political advertising bashing Perkins’ opponent, Representative Gerald 
Connolly. Harber’s role in directing his candidate’s campaign while spending superPAC money 
on behalf of his candidate was deemed illegal coordination.5 He is due to be sentenced in June. 

In the wake of a proliferation of superPACs, expressly created to assist particular candidates for 
president or Congress, the prosecution of Harber should act as a warning that the Justice 
Department is serious about enforcing the strictures of federal campaign finance law. In New 
York, for example, where there is an unusually high number of attorneys (and clients) who 
contribute or raise money for a variety of superPACs, caution should be the watchword and 
questions ought to be asked. Prospective donors asked to  “bundle“ contributions should seek 
to ascertain the relationship between the superPAC and the candidate it supports. Among 
other questions one should ask are: “Who is making political decisions for the superPAC?” and 
“How is its money being managed and spent?” Especially after Harber, such due diligence is 
advisable. 

Special Election 

In Rossito-Canty v. Cuomo, a federal action was brought because, for six weeks, no special 
election had been called to fill a congressional vacancy. This story began when former 
Congressman Michael Grimm, who had represented Staten Island and part of Brooklyn, was 
prosecuted for mail, wire and tax fraud. Under indictment, he nevertheless won re-election in 
2014, but a month later pleaded guilty to tax evasion and resigned his seat. His resignation took 
effect on Jan. 5 of this year. Six weeks later, with Grimm’s office still vacant, Governor Andrew 
Cuomo found himself in the unenviable position of having a federal court ordering him to call a 
special election. 

The U.S. Constitution expressly provides that when there are vacancies in the House of 
Representatives” from any State, the Executive Authority thereof shall issue Writs of Election to 
fill such Vacancies.”6 As is clear from the provision’s plain text, when there is a congressional 
vacancy, the governor must call a special election to fill it. Courts have interpreted it this way as 
well.7 

Because the governor had not issued a proclamation, several voters from Grimm’s district 
commenced an action seeking a mandatory injunction ordering the governor to do so. He 
resisted, arguing that although the federal Constitution requires that he call a special election, 

http://www.fec.gov/law/lobbybundlingfaq.shtml#q4
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New York, unlike many other states, provides no timeline as to when he must act. Therefore, he 
claimed, he had absolute discretion as to the timing. The court disagreed. 

After hearing oral argument on Feb. 13, 2015, four days later U.S. District Judge Jack Weinstein 
ordered Governor Cuomo either to call a special election within three days or come back to 
court to provide reasons “for further delay”; if the governor did not issue a proclamation, 
absent an acceptable rationale to forebear, the court would set the date. In his 42-page 
Memorandum and Order, Judge Weinstein wrote: “The right to representation in government 
is the central pillar of democracy in this country. Unjustified delay in filling a vacancy cannot be 
countenanced.”8 

The judge was not eager to issue such an order: “Exercising that power of a federal judge under 
Article III of the United States Constitution would cause this court great regret in view of its 
respect for the sovereign State of New York and its government.”9 For his part, the governor’s 
response was that he was trying to save taxpayer dollars: “From their [the courts’] point of 
view, taxes don’t matter, spend, spend, spend.”10 Nevertheless, on the morning of Feb. 20, the 
governor did issue a proclamation calling for a special election for ex-Rep. Grimm’s vacant seat 
to be held on May 5, 2015. 

The court’s decision will undoubtedly temper a future governor’s inclination to wait too long 
before calling a special election for House vacancies. In this case, the governor failed to act for 
six weeks after Grimm’s resignation. That appeared to be too long a time period—especially in 
that New York law requires a waiting period of between 70 and 80 days after the proclamation 
is issued for actually holding the election.11 As a result of the delay, some 720,000 residents of 
the congressional district will have been without a Representative in Congress for four months. 

The import of Rossito-Canty is that without any justifiable extenuating circumstances, 
governors must call special elections for House seats as soon as possible after a vacancy is 
created. That said, New York’s Legislature may wish to enact a law providing a time line. It could 
follow the example set by other states that require immediate action, or, perhaps, the provision 
of the New York City Charter compelling the mayor to issue a proclamation for a special 
election for the City Council within three days of the vacancy.12 

While at it, the Legislature might also address the issue of state legislative vacancies. After all, 
during last year alone, the governor declined to call special elections for vacancies in no less 
than a dozen Assembly and Senate seats. And Judge Weinstein’s decision, referring as it does to 
the New York State Constitution and case law, could be used by future litigants to compel an 
unwilling governor to call special elections to fill state legislative vacancies. Albany would do 
well to proactively enact a procedure before the courts are asked to intervene yet again. 

https://img.nyed.uscourts.gov/files/opinions/15cv568mo02172015.pdf
https://img.nyed.uscourts.gov/files/opinions/15cv568mo02172015.pdf
http://www.nytimes.com/2015/02/21/nyregion/cuomo-sets-special-election-to-fill-grimms-seat.html?_r=0
http://www.nytimes.com/2015/02/21/nyregion/cuomo-sets-special-election-to-fill-grimms-seat.html?_r=0
http://www.nyc.gov/html/records/pdf/section%201133_citycharter.pdf
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