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What is the proper test for determining joint employment status under the Fair Labor 
Standards Act (FLSA)1?   

There has not been a straightforward answer to this question and two decisions by the U.S. 
Court of Appeals for the Fourth Circuit issued on January 25, 2017 – Salinas v. Commercial 
Interiors, Inc.2 and Hall v. DIRECTV, LLC3 – have further complicated the response.  To 
determine potential liability, its sister circuits apply variations on tests that focus primarily on 
the relationship between the worker and the putative joint employer.  In contrast, the Fourth 
Circuit enunciated in Salinas and applied in Hall a six-factor, non-exhaustive test more closely 
examining the relationship between the two putative employers.  The Fourth Circuit’s new joint 
employment standard significantly broadens the scope of potential liability under the FLSA. 
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Background 

The FLSA was passed during the Great Depression in 1938 with a remedial purpose intending to 
protect workers from the evils of low wages and long hours.  To achieve those goals, among 
other things, it sets a minimum hourly wage and requires that employees who work in excess of 
40 hours in a workweek be paid at an overtime rate.  The FLSA defines key terms broadly, with 
the aim of protecting large portions of the workforce.  Thus, for purposes of the FLSA, “employ” 
means “to suffer or permit to work,” an “employee” is any individual employed by an employer, 
and “employer” is “any person acting directly or indirectly in the interest of an employer in 
relation to an employee.”   

Recognizing that one employee may have more than one employer, the U.S Department of 
Labor issued regulations implementing the FLSA (the Regulations) that further explain the 
difference between “separate and distinct employment” and “joint employment.”4  A 
determination of joint employment is significant because it results in joint and several 
responsibility for compliance with all FLSA obligations, and liability for its violation.  If two 
entities are deemed to jointly employ an employee, the hours worked by that person for each 
employer are aggregated for purposes of determining overtime eligibility.   

The Regulations provide that “when all the relevant facts establish that two or more employers 
are acting entirely independently of each other and are completely disassociated with respect 
to an individual’s employment,” the relationship constitutes separate and distinct 
employment.5  The U.S. Circuit Courts of Appeals have developed various, multifactor tests for 
distinguishing between separate and joint employment, but because there is no generally 
accepted method for determining when a joint employment relationship exists, there has been 
a lack of clarity on this issue that is so important to employees and employers alike.   

The Circuit Courts’ Multi-Factor Joint Employment Tests 

In Bonnette v. California Health and Welfare Agency, the U.S. Court of Appeals for the Ninth 
Circuit examined four, non-exhaustive factors, derived from the common law test for agency, to 
determine that home aids were jointly employed by the elderly and disabled individuals to 
whom they provided assistance, as well as the state and counties that operated the program 
pursuant to which those individuals were eligible for such assistance.6  The Ninth Circuit 
considered whether the putative employer: (1) had the power to hire and fire the employees, 
(2) supervised and controlled employee work schedules or conditions of employment, (3) 
determined the rate and method of payment, and (4) maintained employment records.”7  The 
U.S. Courts of Appeals for the First, Third, Fifth, and Eighth Circuits each analyze similar factors 
to determine whether two entities may be held liable as joint employers.8 
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Similarly, the U.S. Court of Appeals for the Seventh Circuit has held that “each alleged employer 
must exercise control over the working conditions of the employee” for a joint employment 
relationship to exist.9 

Subsequently, other courts have expanded on the Bonnette test, adding additional factors to 
take into account the “economic reality” of the relationship and assessing whether a putative 
employer “has functional control over workers even in the absence of the formal control 
measured by the Bonnette factors.”10 

The Fourth Circuit Changes Focus 

Analyzing the case law from its sister circuits, the Court rejected each approach, stating that not 
only do tests based on the Bonnette factors improperly rely on common law agency principles, 
more fundamentally, they:  “(1) improperly focus on the relationship between the employee 
and the putative joint employer, rather than on the relationship between the putative joint 
employers, and (2) incorrectly frame the joint employment inquiry as a question of an 
employee’s ‘economic dependence’ on a putative joint employer.”11 

The Fourth Circuit, instead, directs that to answer the fundamental question posed by the 
Regulations—“whether two or more persons or entities are ‘not completely disassociated’ with 
respect to a worker . . .”—courts consider six factors: 

(1) the degree of control that the putative employer has over the 
manner in which the work is performed; 

(2) the worker’s opportunities for profit or loss dependent on his 
managerial skill; 

(3) the worker’s investment in equipment or material, or his 
employment of other workers; 

(4) the degree of skill required for the work; 

(5) the permanence of the working relationship; and 

(6) the degree to which the services rendered are an integral part 
of the putative employer’s business.12 

The Fourth Circuit clarified that the inquiry is intended to assess the entire working relationship, 
and no single factor is determinative.  The Court further clarified that the putative joint 
employer need not dictate every term of employment to the direct employer to impose 
liability, only that it play a role in determining key terms.  Further, while evidence that two 
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entities were together intentionally trying to evade FLSA obligations would be strong evidence 
of joint employment, bad faith is not required to impose liability.13  

Applying these principles in Salinas, the Fourth Circuit reversed the trial court’s grant of 
summary judgment in favor of defendants, holding that a general contractor was the joint 
employer of its subcontractor’s employees.  The employees provided framing and drywall 
installation services and it was undisputed that the general contractor, among other things: 
(i) was the beneficiary of almost all of the employees’ work, (ii) provided almost all of the tools, 
materials, and equipment necessary to perform the work, (iii) assigned foremen to jobsites who 
actively supervise employees and to whom employees had to report their arrival and 
departure, (iv) frequently required employees’ attendance at work and safety-related meetings, 
(v) directed, through its foremen, employees to redo work and to work extra hours or days, and 
(vi) provided employees with its logo to wear on their hardhats and vests, and branded 
sweatshirts to wear while working on its jobsites.14   

In Hall, former satellite television installation and repair technicians who had been classified as 
independent contractors alleged, among other things, FLSA overtime violations against DIRECTV 
and DirectSat, an entity that served as a middle manager between DIRECTV and technicians it 
hired directly, as well as between DIRECTV and subcontractors that provided technicians.  In 
this capacity, plaintiffs alleged that DirectSat implemented DIRECTV’s hiring criteria, 
coordinated technician scheduling via a centralized DIRECTV assignment system, and 
supervised technicians, ensuring installations were completed in accordance with DIRECTV 
policies and procedures.  In addition, DIRECTV determined what type of work was 
“compensable” and “non-compensable” and could effectively terminate a technician’s 
relationship by failing to assign more work.  For their part, technicians had to wear DIRECTV 
uniforms, display DIRECTV logos on their vehicles, and carry DIRECTV identification cards.15  
Under these circumstances, the Fourth Circuit reversed the district court’s grant of defendants’ 
motion to dismiss, holding that plaintiffs had sufficiently alleged that DIRECTV was their joint 
employer and that they were employees under the FLSA.16  

Other Considerations 

In addition to the different tests propounded by various courts for determining joint employer 
liability under the FLSA, government agencies also apply different tests for determining such 
liability under other applicable statutes, such as state and federal laws relating to labor 
practices and discrimination in employment.  For example, on August 4, 2017, the U.S. Court of 
Appeals for the District of Columbia Circuit rejected as a matter of law, the determination of 
the National Labor Relations Board (the “Board”) that certain technical service providers 
engaged pursuant to service contracts had been jointly employed by the Cable News Network 



-5- 
 

(“CNN”).  The Court explained that the Board had ignored with inadequate explanation, recent 
precedent imposing a stricter standard for determining joint employer liability than the one it 
applied to CNN.  Significantly, the propriety of the more lenient standard is being adjudicated in 
a case also pending before the DC Circuit, in Browning-Ferris Industries of California Inc. v. 
National Labor Relations Board.  

Looking Ahead 

As these cases illustrate, the precedent for determining joint employer liability is varied and 
sometimes conflicting.  Yet, such determination has significant consequences for the way in 
which companies do business and the potential employment-related obligations they may bear, 
including for compliance with wage and hour requirements under the FLSA.  Defendants in Hall 
have filed a petition for a writ of certiorari to the U.S. Supreme Court, arguing that the new test 
for joint employment established by the Fourth Circuit improperly relied on the “completely 
disassociated” standard set forth in the Regulations.  The Hall petitioners argue that such 
standard was intended to apply only to “horizontal” joint employment— where an employee 
has a direct relationship with two or more employers—and not to “vertical” joint employment, 
where an employee works for one entity, which in turn provides services to another entity, as 
in Hall.    

If the U.S. Supreme Court grants certiorari, its guidance in this area may provide some much 
needed clarity.  Pending any such decision, however, uncertainty remains.  In any event, 
employers should closely examine their relationships with service providers and related entities 
for practices that may expose them to joint employment liability.  In addition, companies may 
wish to obtain assurance of compliance with employment-related obligations from entities that 
provide services. 
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