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Does Title VII of the Civil Rights Act of 1964 (“Title VII”) prohibit discrimination on the basis of 
sexual orientation?  

Breaking new ground, the U.S. Court of Appeals for the Seventh Circuit, in an en banc decision 
reversing its earlier panel ruling, held in Hively v. Ivy Tech Community College of Indiana, that 
“discrimination on the basis of sexual orientation is a form of sex discrimination.”1 The Hively 
decision departs not only from Seventh Circuit precedent, but from the precedent of its sister 
circuits, including decisions of the Eleventh and Second Circuits, decided just days before. 
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The Seventh Circuit’s Hively Decision 

Facts and Procedural History 

Hively’s claims were straightforward. Hively, who is openly lesbian, was a part-time, adjunct 
professor at Ivy Tech since 2000. Between 2009 and 2014, she applied for, and was denied, at 
least six full-time teaching positions at Ivy Tech. In July 2014, her part-time contract was not 
renewed. Hively filed a charge of discrimination with the Equal Employment Opportunity 
Commission (EEOC) in December 2013 and, thereafter, a lawsuit, alleging that Ivy Tech 
discriminated against her based on her sexual orientation.  

Ivy Tech moved to dismiss Hively’s claim on the grounds that sexual orientation is not a 
protected category, and the district court granted its motion. Hively appealed and a panel of 
the Seventh Circuit, while noting confusion in caselaw that recognizes gender nonconformity, 
but not sexual orientation as a basis for discrimination, bizarre results in a legal regime that 
permits a person to marry one day and be fired for marrying the next, and tension in a rule that 
recognizes associational discrimination as a form of race discrimination, but not as a form of sex 
discrimination, affirmed the district court’s dismissal of Hively’s complaint because it was 
bound to do so by precedent.2 Thereafter, the full Seventh Circuit, having the power to overrule 
its prior decisions, voted to hear the case en banc, and in an opinion written by the Chief Judge, 
reversed the panel, overruled its previous holdings, and created a split in the Circuit Courts of 
Appeals.  

The Hively en banc Decision 

In Hively, the Seventh Circuit revisited the question of what it means to discriminate on the 
basis of sex under Title VII in its en banc review of the dismissal of plaintiff Kimberly Hively’s 
complaint. To interpret the statute, the Seventh Circuit surveyed the evolution of U.S. U.S. 
Supreme Court precedent with respect to both employment discrimination law and sexual 
orientation discrimination more broadly, noting that over time the Supreme Court expanded 
the reach of Title VII to far more conduct than the decision not to hire a man or a woman for a 
particular job. Rather, the prohibition on sex discrimination in employment has been 
interpreted to extend to sexual harassment,3 including by members of the same sex,4 and 
gender stereotyping,5 among other forms of discrimination. These cases, and in particular, 
Oncale v. Sundowner Offshore Servs., Inc., teach that: “the fact that the enacting Congress may 
not have anticipated a particular application of the law cannot stand in the way of the 
provisions of the law that are on the books.”6 Moreover, the Court rejected Ivy Tech’s 
argument that Congress’s failure to add the words “sexual orientation” to Title VII, and the 
dissent’s argument that Congress’s use of the words “sexual orientation” in subsequent 
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statutes should overcome the statutory language and its broader context when “legislative 
history is notoriously malleable” . . . and failure to amend a law can “mean almost anything.”7  

Hively made two arguments in support of her position that sexual orientation discrimination is 
prohibited by Title VII: (1) the comparative method and (2) the associational theory, under 
Loving v. Virginia and its progeny.8 Considering each argument in turn, the Seventh Circuit held 
that both established that sexual orientation discrimination is a form of sex discrimination 
within the meaning of Title VII. Under the comparative method, courts ask if only the 
individual’s sex were different, and all other factors remained the same, would she have been 
treated the same way? In other words, if Hively were a man married to a woman, would she 
have been promoted? The Seventh Circuit held that this is the paradigm of sex discrimination. 
Further: 

Viewed through the lens of the gender non-conformity line of 
cases, Hively represents the ultimate case of failure to conform to 
the female stereotype (at least as understood in a place such as 
modern America, which views heterosexuality as the norm and 
other forms of sexuality as exceptional); she is not heterosexual. 
Our panel described the line between a gender nonconformity 
claim and one based on sexual orientation as gossamer-thin; we 
conclude that it does not exist at all. Hively’s claim is no different 
from the claims brought by women who were rejected for jobs in 
traditionally male workplaces, such as fire departments, 
construction, and policing. The employers in those cases were 
policing the boundaries of what jobs or behaviors they found 
acceptable for a woman (or in some cases, for a man).9 

The Seventh Circuit then turned to Hively’s argument under the associational theory – that 
discrimination against an individual because of the protected characteristics of a person with 
whom she associates constitutes unlawful discrimination against the individual herself. Citing 
Loving, in which the Supreme Court struck down a state law prohibiting interracial marriage, as 
violating the Equal Protection Clause of the U.S. Constitution, and Title VII cases recognizing 
claims for race discrimination where an employer takes adverse employment action against an 
individual based upon marriage to a person of a different race, the Seventh Circuit held that the 
associational theory applies to sex discrimination as well. “No matter which category is 
involved, the essence of the claim is that the plaintiff would not be suffering the adverse action 
had his or her sex, race, color, national origin, or religion been different.”10 

The Seventh Circuit noted that its decision must be understood in the context of the Supreme 
Court teaching regarding sexual orientation discrimination outside the employment context, as 
well, from Romer v. Evans,11 which struck down a provision of a state constitution that forbade 
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any state protection of homosexual, lesbian, or bisexual persons, through to Obergefell v. 
Hodges,12 which held that state law that prohibited same-sex couples from marrying violated 
the Due Process and Equal Protection Clauses of the Fourteenth Amendment. The Court 
explained that the logic of the Supreme Court cases and “the ‘common-sense’ reality that it is 
actually impossible to discriminate on the basis of sexual orientation without discriminating on 
the basis of sex” led it to overrule its prior decisions and arrive at the conclusion that sexual 
orientation discrimination is prohibited as a subset of sex discrimination under Title VII. 

Judge Posner joined in the majority opinion, but also wrote a concurring opinion, proposing 
what he suggested is a more straightforward approach to statutory interpretation,”judicial 
interpretive updating.” This interpretation means, according to Judge Posner, “giving a fresh 
meaning to a statement (which can be a statement found in a constitutional or statutory text)—
a meaning that infuses the statement with vitality and significance today.”13  

Judge Posner provides various examples where courts interpreted statutory and constitutional 
language based on “present need and understanding rather than original meaning,” including 
the Sherman Act, the free-speech clause of the First Amendment (flag burning), the Fourth 
Amendment (warrant requirement), the Eighth Amendment (cruel and unusual punishment), 
and the Second Amendment (individual gun rights).14 For support, he cites to Justice Holmes: 

When we are dealing with words that also are a constituent act, 
like the Constitution of the United States, we must realize that 
they have called into life a being the development of which could 
not have been foreseen completely by the most gifted of its 
begetters . . . The case before us must be considered in the light 
of our whole experience and not merely in that of what was said a 
hundred years ago. The treaty in question does not contravene 
any prohibitory words to be found in the Constitution. The only 
question is whether it is forbidden by some invisible radiation 
from the general terms of the Tenth Amendment. We must 
consider what this country has become in deciding what that 
amendment has reserved.15 

Judge Posner thus acknowledges that Congress did not consider sex to include sexual 
orientation when it passed Title VII, but we now understand that it does, and a broader 
understanding than the original is required to avoid rendering the statute “anachronistic.”16 

Discrimination Based on Gender Stereotyping or Non-Conformity vs. Sexual Orientation  

Prior to the Seventh Circuit’s en banc decision in Hively, every Circuit Court to consider the issue 
held that a gay man or lesbian could not state a claim under Title VII for employment 
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discrimination because of his or her sexual orientation, but potentially could state such a claim 
for failing to conform to gender norms or for gender stereotyping.17 That distinction remains, 
but leads to significant confusion, as demonstrated by recent decisions of the Second and 
Eleventh Circuits.18  

The Second Circuit Decision in Christiansen v. Omnicom Group, Inc. 

In Christiansen, plaintiff Matthew Christiansen, an openly gay man, filed a complaint against his 
employer, its parent company, and his supervisor (collectively, “Defendants”), alleging, among 
other things, that he was discriminated against in violation of Title VII because he failed to 
conform to gender stereotypes. Defendants argued that his claim was for sexual orientation 
discrimination, and thus, pursuant to Second Circuit precedent, Simonton v. Runyon and 
Dawson v. Bumble & Bumble19 was not cognizable under Title VII. The District Court catalogued 
the difficulty of distinguishing between the two types of claims, concluding that “no coherent 
line can be drawn between these two sorts of claims,” yet recognizing that the law 
acknowledged one.20 Finding Christiansen’s complaint did not sufficiently allege that he was 
discriminated against because he did not conform to gender stereotypes, the District Court 
concluded that he had alleged sexual orientation discrimination, which is not cognizable under 
Second Circuit precedent, and dismissed the claim.21 

On appeal, Christiansen argued that the Second Circuit should overrule its prior decisions and 
hold that Title VII’s prohibition on sex discrimination encompasses sexual orientation 
discrimination. Only a decision of an en banc panel of the Second Circuit or the Supreme Court, 
however, has the authority to overrule a panel decision, and therefore, the Christiansen court, 
stated in a per curiam opinion, that it lacked such power.22 The Second Circuit reversed the 
District Court’s dismissal of Christiansen’s Title VII claim, however, finding that he had alleged 
sufficient instances of gender stereotyping to state such a claim.  

Chief Judge Katzmann wrote a concurring opinion, which was joined by District Judge Brodie, in 
which he opined that when appropriate, the Second Circuit should review Simonton and 
Dawson “especially in light of the changing legal landscape that has taken shape in the nearly 
two decades since Simonton issued.23 Citing to Judge Katzmann’s concurrence and the Hively 
decision, Christiansen has filed a petition seeking en banc review of the panel decision by the 
Second Circuit. 

The Eleventh Circuit Decision in Evans v. Georgia Regional Hospital 

Plaintiff’s claims in Evans met a similar fate before the Eleventh Circuit as Christiansen’s claims 
at the Second Circuit. Plaintiff Jameka Evans is a former security officer at defendant hospital, 
who filed a pro se complaint alleging, among other things, that she was discriminated against 
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because of her sexual orientation and gender non-conformity.24 The Magistrate issued a report 
and recommendation dismissing Evans’s claim for sexual orientation discrimination on the 
grounds that it was not covered under Title VII. The Magistrate also concluded that Evans’s 
claim for gender non-conformity was an alternative way of stating a claim for sexual orientation 
discrimination and recommended dismissal of that claim as well. The District Court adopted the 
Magistrate’s report and recommendation, dismissing the complaint with prejudice. The District 
Court appointed The Lambda Legal Defense and Education Fund, Inc., which had filed an amicus 
curiae brief in support of Evans’s objections to the Magistrate’s report and recommendation, to 
represent Evans on appeal.  

The Eleventh Circuit rejected Evans’s arguments that she stated a claim under Title VII for 
sexual orientation discrimination. First, it held that binding Eleventh Circuit precedent 
precludes such a holding.25 Second, it rejected Evans’s argument that Price Waterhouse and 
Oncale required a contrary holding.26 On the other hand, the Second Circuit held that 
discrimination based on gender nonconformity is actionable under Title VII and although Evans 
had not sufficiently stated such a cause of action in her pro se complaint, it vacated the District 
Court’s order dismissing that claim, and remanded it so that she may be granted leave to 
amend.27 

Looking Ahead 

It is abundantly clear that courts are struggling to draw meaningful distinctions between claims 
for gender non-conformity discrimination, which are actionable under Title VII, and claims for 
sexual orientation discrimination, which currently are not actionable under Title VII in all but 
the Seventh Circuit. This confusion will continue until resolved by the Supreme Court. The split 
created by the Seventh Circuit in Hively, coupled with the recent decisions of the Second and 
Eleventh Circuits, and the apparent inclination of the Second Circuit to revisit the issue is likely 
to accelerate this much needed review. 

It should be noted that, as a practical matter, many state and local fair employment practices 
statutes explicitly prohibit discrimination on the basis of sexual orientation and gay men and 
women who work in those jurisdictions may take advantage of the protection of those statutes. 
Moreover, the EEOC takes the position that it interprets Title VII to prohibit discrimination on 
the basis of sexual orientation. 

________________________________________ 
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respective affiliates. This article is for general information purposes and is not intended to be 
and should not be taken as legal advice.  
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