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Is a claim under the Age Discrimination in Employment Act (“ADEA”)1 cognizable when a 
plaintiff establishes that an employment policy has a significantly disproportionate adverse 
impact on a “sub-group” of workers within the protected class, but not all employees aged 40 
or older? 

The recent Third Circuit decision in Karlo v. Pittsburgh Glass Works, LLC2, created a split 
among the circuit courts on this issue.  Until this year, all Circuit Courts to have considered the 
issue – the Second, Sixth and Eighth Circuits – have rejected disparate impact age 
discrimination claims based on the theory that an employment practice had an unlawful 
negative impact on a certain group of older employees, requiring instead that the plaintiffs 
demonstrate a negative impact on all employees aged 40 and over.  This January, however, the 
Third Circuit departed from its sister circuits, holding that a rule prohibiting claims based on 
sub-group discrimination denies statutory protection to the very individuals the ADEA is 
intended to cover and is contrary to the plain text of the statute. 

                                                      
1  29 U.S.C. § 621, et seq. 
2  No. 15-3435, 2017 WL 83385 (3d Cir. Jan. 10, 2017). 
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Background 

Disparate Impact vs. Disparate Treatment 

Disparate impact claims differ from disparate treatment claims because a plaintiff need 
not prove that defendant intended to discriminate.  Rather, disparate treatment claims are 
aimed at policies that are neutral on their face, but discriminatory in their effect.  Thus, 
generally speaking, a plaintiff seeking to recover on a disparate impact theory of discrimination 
must establish that the challenged employment practice has a disparate impact on certain 
employees because of their membership in a protected group.  This is true whether the claim is 
brought under the ADEA or Title VII of the Civil Rights Act of 1964 (“Title VII”).   

Disparate Impact Under the ADEA 

Authority for disparate impact claims based on age discrimination is derived from 
Section 623(a)(2) of the ADEA, which makes it unlawful for an employer: 

to limit, segregate, or classify his employees in any way which 
would deprive or tend to deprive any individual of employment 
opportunities or otherwise adversely affect his status as an 
employee, because of such individual’s age;3 

Specifically, to establish a prima facie case of age discrimination on a disparate impact 
theory under the ADEA, a plaintiff “must (1) identify a specific, facially neutral policy, and (2) 
proffer statistical evidence that the policy caused a significant age-based disparity.”4  If a 
plaintiff establishes a prima facie case of discrimination, the defendant has the opportunity to 
demonstrate that the practice identified by plaintiff was based on a reasonable factor other 
than age.  This is often referred to as the RFOA defense. 

Key Differences in Disparate Impact Claims Under the ADEA and Title VII 

There are important differences between Title VII and ADEA disparate impact claims.  
First, while under Title VII, individuals of every race, color, religion, sex, and national origin are 
protected, the ADEA applies only to individuals that are 40 years of age and older.5  Further, to 
prevail on an ADEA disparate impact claim, plaintiffs must identify a specific employment 
practice responsible for the alleged adverse impact on the protected group – a requirement 
that was removed from Title VII when it was amended in 1991.  In addition, the RFOA defense 
available to defendants in an ADEA action is broader than the defense available in a Title VII 
action.  Title VII defendants, by contrast, must show that there is a business necessity for the 
challenged policy, a standard higher than the RFOA defense.   

                                                      
3  29 U.S.C. § 623(a)(2). 
4  Karlo, 2017 WL 83385, at *4. 
5  29 U.S.C. § 631(a); Karlo, 2017 WL 83385, at *4. 
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Circuit Court Decisions Rejecting Sub-Group Disparate Impact Claims Under the ADEA 

Second Circuit - Lowe v. Commack Union Free School District 

In Lowe, plaintiffs were two former teachers (the “Teachers”) who alleged, among other 
things, that the selection process for filling thirteen open teaching positions had a disparate 
impact on the protected group.  Because the defendant school district (the “School District”) 
hired applicants who were 40 years of age or older to fill eight of the thirteen open teaching 
positions, however, the Teachers argued that the protected group should be defined as those 
50 years of age or older.   

The Teachers relied in part, upon the Eleventh Circuit opinion in a disparate treatment 
case, Goldstein v. Manhattan Indus., Inc.,6 where the court noted that age discrimination is 
different from gender and race discrimination, which are based on “discreet and immutable 
characteristics,” while  “age is a continuum along which the distinctions between employees 
are often subtle and relative ones.”  Because of this, the Teachers argued, their disparate 
impact claim need not be dismissed simply because some members of the protected class were 
hired. 

The Second Circuit agreed that a plaintiff could prevail on a disparate treatment claim 
based on allegations that he or she was treated less favorably than an individual that is 
younger, but still in the protected class – for example, as in Goldstein, where the 60-year old 
plaintiff was replaced with a 46-year old employee and brought a claim of intentional age 
discrimination.  The Court, however, refused to “expand the disparate impact approach so as to 
include recognition of ‘sub-groups’ in analyzing the impact a hiring process has on the group 
that Congress has explicitly provided to be the protected group under the ADEA.”7 

The Second Circuit explained that permitting “sub-group” disparate impact age 
discrimination claims could result in plaintiffs tailoring the sub-group to their specific age-
group, for example showing that an employment practice resulted in a disparate impact on 
employees 85 and older, even if it had no negative impact on employees under 85 years of age, 
a result for which it found no support in the case law. 

The Lowe court also rejected the Teachers’ argument that the Supreme Court’s decision 
in Connecticut v. Teal8 compelled judgment in their favor.  Teal was a Title VII case in which the 
Supreme Court held that a written promotion test had an unlawful disparate impact on African-
American employees, despite that the defendant ultimately promoted a sufficient number of 
African-American employees to achieve a non-discriminatory “bottom line.”9  The Supreme 
Court explained: 

                                                      
6  758 F.2d 1435, 1442 (11th Cir.), cert. denied, 474 U.S. 1005 (1985). 
7  Lowe, 886 F.2d at 1373. 
8  457 U.S. 440 (1982). 
9  Id. at 452-53. 
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Title VII does not permit the victim of a facially discriminatory 
policy to be told that he has not been wronged because other 
persons of his or her race or sex were hired.  That answer is no 
more satisfactory when it is given to victims of a policy that is 
facially neutral but practically discriminatory.  Every individual 
employee is protected against both discriminatory treatment and 
practices that are fair in form, but discriminatory in operation.10 

The Second Circuit distinguished Teal by explaining that where plaintiff in Teal had 
established a prima facie case by producing statistical evidence that the written exam had a 
disparate impact on the protected class, it had examined each step of the School District’s 
hiring process and determined that there was no disparate impact on applicants aged 40 and 
over.  Accordingly, the Second Circuit affirmed the dismissal of the Teachers’ disparate impact 
ADEA claim. 

Sixth Circuit – Smith v. Tennessee Valley Authority11 

In Smith, plaintiff, Clyde Smith (“Smith”) was a sixty-one year old foreman employed by 
defendant Tennessee Valley Authority (“TVA”) when TVA instituted a reduction in force (“RIF”) 
that involved a reorganization and a voluntary reduction component.  When Smith learned that 
his position would be eliminated and he had not been selected for a new position, he chose to 
volunteer for the RIF to receive enhanced benefits and retire.  Thereafter, Smith learned that 
TVA retained certain younger, less experienced foremen, and he filed a lawsuit in the Eastern 
District of Tennessee alleging disparate treatment and disparate impact claims pursuant to the 
ADEA.  The District Court dismissed both claims and Smith appealed.  On appeal, the Sixth 
Circuit affirmed the decision of the District Court. 

In affirming the dismissal of the disparate impact claim, the Smith Court acknowledged 
that the employees selected for assignment to new positions in connection with the 
reorganization were younger than those terminated, but noted that because ten out of twelve 
of the foremen were over 40, protected employees would necessarily be terminated.  Citing to 
the Lowe decision, it stated:  “A plaintiff cannot succeed under a disparate impact theory by 
showing that younger members of the protected class were preferred over older members of 
the protected class.”12 

Eighth Circuit – Equal Employment Opportunity Commission v. McDonnell Douglas 
Corp.13 

In McDonnell Douglas, the Equal Employment Opportunity Commission (“EEOC”) 
brought disparate impact and disparate treatment claims under the ADEA against defendant 

                                                      
10  Id. at 455-56 (internal quotations and citations omitted). 
11  924 F.2d 1059 (6th Cir. 1991). 
12  Id. 
13  191 F.3d 948 (1999). 
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McDonnell Douglas Corp. (“McDonnell Douglas”) on behalf of former McDonnell Douglas 
employees terminated in connection with a RIF.  The United States District Court for the 
Eastern District of Missouri dismissed the disparate impact claim and granted summary 
judgment to McDonnell Douglas on the disparate treatment claim.  On appeal, the Eighth 
Circuit affirmed.   

The EEOC alleged, in part, that McDonnell Douglas’s practice of making RIF decisions 
based on retirement eligibility, merit raises, and salary, had a disparate impact on employees 
aged 55 and older and asked the Eighth Circuit to expand disparate impact liability under the 
ADEA to include sub-group claims.  The Eighth Circuit refused.   

In its analysis, the Court looked to the Lowe decision, although it rejected certain of the 
reasoning relied upon by the Second Circuit.  For instance, the Eighth Circuit was not swayed by 
the argument that any plaintiff could select his or her age as the lower limit of a subgroup, thus 
potentially proliferating lawsuits.  The Eighth Circuit opined that the more compelling reason 
for rejecting sub-group claims is that it would permit a claim to proceed even where the 
statistical evidence shows an overall favorable impact on employees 40 and over compared to 
employees under 40, contrary to which the Court believes was intended by Congress. 

The Eighth Circuit also agreed with the District Court that such a rule would require 
employers engaging in a RIF to conduct a statistical analysis of an almost infinite number of age 
subgroups in its workforce, which “might well have the anomalous result of forcing employers 
to take age into account in making layoff decisions, which is the very sort of age-based decision-
making that the statute proscribes.”14 

The McDonnell Douglas Court also rejected the EEOC’s argument that the Supreme 
Court opinion in O’Connor v. Consolidated Coin Caterers Corp.15 requires it to recognize 
disparate impact claims based on age sub-groups under the ADEA.  In O’Connor, the Supreme 
Court held that where there is proof of discriminatory animus, a plaintiff can establish a prima 
facie disparate treatment claim of age discrimination if he or she was replaced by a younger 
employee – whether or not the replacement is in the protected age group.  Because O’Connor 
involved disparate treatment claims, the Eighth Circuit did not find it relevant to its analysis in 
McDonnell Douglas.  

The Third Circuit Decision in Karlo16 

Plaintiffs in Karlo were seven former employees in the Manufacturing Technology 
Division of defendant Pittsburgh Glass Works, LLC (“Pittsburgh Glass”) who were terminated in 
a RIF affecting approximately 100 employees in over 40 locations.  Each of the plaintiffs was 
over 50 years old at the time they were selected for termination by their supervisor.  After 
exhausting their administrative remedies and receiving a right to sue letter from the EEOC, 

                                                      
14  Id. at 951. 
15  517 U.S. 308 (1996). 
16  2017 WL 83385.   
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Plaintiffs filed a lawsuit in the United States District Court for the Western District of 
Pennsylvania asserting, among other things, a disparate impact claim under the ADEA and 
sought class certification in connection with that claim.  The District Court, among other things, 
granted summary judgment dismissing plaintiffs’ disparate impact age discrimination claim 
because, among other reasons, age sub-group claims are not cognizable under the ADEA.  
Plaintiffs appealed. 

On appeal, the Third Circuit, departing from the precedent of its sister Circuits, reversed 
the District Court and held that sub-group disparate impact claims are cognizable under the 
ADEA.  The Karlo Court rested its opinion on the statutory text, as interpreted by the Supreme 
Court in O’Connor and Teal, as well as the remedial purpose of the ADEA.  First, the Court notes 
that it is guided by two aspects of the text, the focus on age as the relevant protected trait – 
and not forty-and-over discrimination – and the focus on the rights of individuals.  The Third 
Circuit relied on the language of the Supreme Court in O’Connor to support its interpretation: 

The discrimination prohibited by the ADEA is discrimination 
because of an individual’s age, though the prohibition is limited to 
individuals who are at least 40 years of age. . .  On the basis of 
that text, the Court held that the ADEA does not ban 
discrimination against employees because they are aged 40 or 
older; it bans discrimination against employees because of their 
age, but limits the protected class to those who are 40 or older.  
The fact that one person in the protected class has lost out to 
another person in the protected class is thus irrelevant, so long as 
he has lost out because of his age.17 

The Supreme Court’s interpretation led the Third Circuit to the ineluctable conclusion 
that subgroup claims are cognizable:  if an employee may state a prima facie claim when he or 
she is discriminated against in favor of a person that is also over the age of 40, then there is no 
reason that the comparison group must include all employees aged 40 and over in a disparate 
impact claim.18 

The Third Circuit found further support for its conclusion that subgroup claims are 
cognizable in the Supreme Court’s opinion in Teal.19  As discussed above, in Teal, the Supreme 
Court rejected the argument that achieving “bottom-line” racial parity in promotion excused 
any disproportionate adverse impact of a written test on minority applicants because the 
purpose of Title VII is to protect individual members of the protected class, and not the class 
itself.  This, the Third Circuit explained, “is precisely the problem subgroups are meant to 
address.”20 

                                                      
17  Id. at *5, quoting O’Connor, 517 U.S. at 312 (internal quotations and citations omitted). 
18  Id. 
19  Id. at *6-7, citing Teal, 457 U.S. 453-54. 
20  Id. at *7. 
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The Third Circuit acknowledged that it was departing from the decisions of the Second, 
Sixth, and Eighth Circuits, noting that it found them to be based primarily on unpersuasive 
policy considerations, as well as inconsistent with the text of the ADEA and Supreme Court 
precedent.21  In particular, the Third Circuit noted that the Lowe decision predates the Supreme 
Court decision in O’Connor, leading it to improperly focus on the language limiting the 
protected class to individuals aged 40 and older instead of the prohibition on discrimination 
due to an individual’s age. 

The Third Circuit also rejected concerns of the Second Circuit and defendants in Karlo 
that sub-group claims would lead to plaintiffs “gerrymandering” sub-groups to create 
statistically significant effects, on the grounds that evidentiary rules are sufficient to address 
any such concerns.  The Court concluded, in any event, that such concerns cannot be the basis 
for ignoring the text of the ADEA and Supreme Court precedent.  Similarly, the Third Circuit 
rejected the Eighth Circuit opinion in McDonnell Douglas as contradicting Teal.  In short, to the 
extent that its sister Circuits raised objections to sub-group claims, the Third Circuit rejected 
those arguments as either being contrary to the text of the statute, Supreme Court precedent, 
able to be addressed by other legal mechanisms, or issues to be addressed by Congress. 

Looking Ahead 

In light of the newly-created circuit split, this issue may well be headed to the Supreme 
Court.  Until then, however, whether or not sub-group claims are cognizable will vary from 
jurisdiction to jurisdiction.  Nonetheless, employers conducting RIFs – regardless of their 
jurisdiction – would be wise to conduct a disparate impact analysis with the teachings of the 
Karlo decision in mind. 

________________________________________ 

The opinions expressed are those of the authors and do not necessarily reflect the views of the 
firm, its clients, or Employee Relations Law Journal, or any of its or their respective affiliates. 
This article is for general information purposes and is not intended to be and should not be 
taken as legal advice. 

                                                      
21  Id. at 9. 
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