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May employers prevent employees from bringing class or collective actions to enforce 
employment rights?  

The circuit courts are split on this issue.  The U.S. Court of Appeals for the Fifth Circuit recently 
held that class waiver provisions are enforceable because (i) class action procedures are not a 
substantive right under the National Labor Relations Act (NLRA), and (ii) arbitration agreements 
must generally be enforced under the Federal Arbitration Act (FAA) unless they violate a 
congressional command or contract law.1  In so holding, the court rejected a decision of the 
National Labor Relations Board (the Board) that class waivers are a violation of an employee’s 
right to engage in “concerted activities” under the NLRA.  The Fifth Circuit’s opinion is 
consistent with prior decisions by the U.S. Courts of Appeals for the Second and Eighth Circuits.   

By contrast, the U.S. Courts of Appeals for the Seventh and Ninth Circuits have endorsed the 
Board’s position that class waivers are unenforceable because they violate the NLRA.  
Furthermore, the Ninth Circuit held that because class waivers violate a statute – the NLRA – 

                                                      
1 Murphy Oil USA, Inc. v. N.L.R.B., 808 F.3d 1013 (2015). 
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they satisfy an exception to the FAA’s general rule that arbitration agreements must be 
enforced according to their terms.   

The Board and several employers have petitioned the U.S. Supreme Court for a writ of certiorari 
on the issue, and a ruling by the Court could provide nationwide clarity, resolving the circuit 
split. 

Background 

Section 7 of the NLRA states that “[e]mployees shall have the right to . . . engage in [] concerted 
activities for the purpose of . . . mutual aid or protection.”2  Section 8(a)(1) operates as an 
enforcement mechanism for § 7.  It states that it “shall be an unfair labor practice for an 
employer . . . to interfere with, restrain or coerce employees” in the exercise of their § 7 rights.3  
Taken together, it is an unfair labor practice for an employer to interfere with employees’ 
“concerted activities.”  This leads us to the question of whether filing a class action complaint 
with other employees against an employer is concerted activity within the meaning of the 
NLRA.   

Proponents of the Board position argue that the right to engage in legal action is a core 
substantive right to engage in “concerted activities” protected by the NLRA.4  Opponents 
maintain that the NLRA does not preserve a right for employees to use a specific procedural 
mechanism, such as filing a class action, to litigate workplace disputes collectively. 

The interpretation of “concerted activities” governs whether class waivers are enforceable 
under the Federal Arbitration Act.  The FAA was enacted in the mid-1920s to “reverse the long-
standing judicial hostility to arbitration agreements.”5  As the U.S. Supreme Court has 
explained, the FAA embodies a “liberal federal policy favoring arbitration agreements.”6  It 
provides that any written contract that settles a controversy by arbitration “shall be valid, 
irrevocable, and enforceable save upon such grounds as exist at law or in equity for the 
revocation of any contract.”7  As a result, an arbitration agreement may be invalidated by (i) the 
saving clause – “save upon such grounds as exist at law or in equity” – or (ii) another statute’s 
contrary congressional command.8  If a class waiver in favor of individual arbitration violates 
the NLRA’s prohibition on interfering with “concerted activities,” then the savings clause 
applies.  If another statute exhibits a clear congressional intent to disavow arbitration and 
                                                      
2 29 U.S.C. § 157. 
3 29 U.S.C. § 158(a)(1). 
4 Morris et al. v. Ernst & Young, LLP, No.13-16599 (9th Cir. Aug. 22, 2016). 
5 Gilmer v. Interstate/John Lane Corp., 500 U.S. 20, 24 (1991). 
6 Moses H. Cone Memorial Hospital v. Mercury Construction Corp., 460 U.S. 1, 24 (1983). 
7 9 U.S.C. § 2. 
8 Compucredit Corp. v. Greenwood, 132 S. Ct. 665, 669 (2012). 
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override the FAA, then the contrary congressional command exception applies.  However, if 
neither of the exceptions apply, then an arbitration provision must be enforced according to its 
terms.  Therefore, the interpretation of “concerted activities” under the NLRA dictates whether 
the FAA savings clause applies, which in turn dictates whether class waivers are enforceable. 

The Fifth Circuit Enforces Class Waivers  

In Murphy Oil USA, Inc. v. N.L.R.B., the Fifth Circuit held that Murphy Oil did not engage in an 
unfair labor practice when it required employees to sign arbitration agreements waiving access 
to class action litigation for workplace disputes.9  In doing so, the Fifth Circuit expressly rejected 
the Board’s decision in D.R. Horton Inc. that class waivers violate the NLRA. 

Murphy Oil USA, Inc. operates more than 1,000 gas stations in 21 states.  As a condition of 
employment, it required each employee and job applicant to sign a document titled “Binding 
Arbitration Agreement and Waiver of Jury Trial.”  It provides, in relevant part: 

Excluding claims which must, by statute or other law, be resolved 
in other forums, Company and Individual agree to resolve any and 
all disputes or claims each may have against the other which 
relate in any manner whatsoever as to [sic] Individual’s 
employment   * * *   by binding arbitration.   * * * * * * * By signing 
this Agreement, Individual and the Company waive their right to 
commence, be a party to, or [act as a] class member [in, any class] 
or collective action in any court action against the other party 
relating to employment issues. Further, the parties waive their 
right to commence or be a party to any group, class or collective 
action claim in arbitration or any other forum. The parties agree 
that any claim by or against Individual or the Company shall be 
heard without consolidation of such claim with any other person 
or entity’s claim.10 

In late 2008, Sheila Hobson applied for employment with Murphy Oil.  She signed the 
arbitration agreement above, and later worked at a Murphy Oil facility in Calera, Alabama, until 
September 2010.  In June 2010, she filed a collective action against Murphy Oil with three other 
employees.  Murphy Oil moved to dismiss the action and compel arbitration under the 
agreement.  The district court granted Murphy Oil’s motion to dismiss over the employees’ 
objection. 

                                                      
9 808 F.3d 1013 (2015). 
10 Petition for Writ of Certiorari, National Labor Relations Board v. Murphy Oil USA, Inc., No. 16-307. 
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Hobson then filed an unfair labor practice charge with the Board.  In response, the Board’s 
Acting General Counsel issued an administrative complaint alleging that the arbitration 
agreement interfered with Hobson’s right to engage in concerted legal activity under the NLRA, 
thus constituting an unfair labor practice.  While the unfair labor charge was pending before 
the Board, it issued a decision in a separate case – D.R. Horton11 – in which it determined that 
class waivers are unenforceable because they violate the NLRA.  As the Board explained, the 
right to engage in “concerted activities” includes a right to “join together to pursue workplace 
grievances, including through litigation.”12  The Board then issued its decision regarding 
Hobson’s claim, applying the reasoning from D.R. Horton, and concluding that Murphy Oil’s 
arbitration provision was also unenforceable because it violated the NLRA.   

On review, the Fifth Circuit disagreed with the Board’s analysis in D.R. Horton.  The court held 
that the use of class action procedures “is not a substantive right” under § 7 of the NLRA, and 
so a class waiver cannot violate the NLRA.13  In the court’s opinion, a class action is 
appropriately interpreted as a procedural device, because it is an intermediate step that may 
lead to a remedy, but which can never provide the remedy in isolation.   

The Fifth Circuit then applied the reasoning from its D.R. Horton decision to Murphy Oil, and 
similarly concluded that Murphy Oil’s arbitration agreement with Hobson was enforceable.  The 
court found that neither of the two exceptions to the general requirement that arbitration 
agreements be enforced according to their terms were applicable.  First, the arbitration 
agreement waiving class action remedies did not violate the NLRA, so the savings clause 
exception did not apply.  Second, because the FAA’s mandate favoring arbitration agreements 
had not been overridden by a contrary congressional command from the NLRA, the arbitration 
agreement must be enforced according to its terms.  The court concluded that neither the 
NLRA’s text nor its legislative history served as a contrary congressional command disavowing 
arbitration.14  Therefore, the Fifth Circuit concluded that Hobson and her three coworkers could 
not file a collective action in federal court.  The contract that they signed with Murphy Oil 
requiring individual arbitration of employment claims precluded access to the federal court 
system to litigate their claims collectively.  

The Ninth Circuit Determines That Class Waivers Violate the NLRA 

The Ninth Circuit addressed a similar dispute in Morris v. Ernst & Young, LLP, but it came to the 
opposite conclusion.  The court refused to enforce an order by the district court compelling 
individual arbitration of employees’ class action claims because the arbitration clause contained 
                                                      
11 357 N.L.R.B. 2277 (2012). 
12 Id. at 2278. 
13 D.R. Horton Inc. v. N.L.R.B., 737 F.3d 344, 357 (2013). 
14 Murphy Oil, 808 F.3d at 1013. 
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in their employment contracts interfered with their right to engage in “concerted activities” 
under the NLRA. 

Stephen Morris and Kelly McDaniel were Ernst & Young employees. As a condition of 
employment, they were required to sign agreements that they would (i) pursue legal claims 
against Ernst & Young exclusively through arbitration, and (ii) arbitrate only as individuals.  As a 
result, they could not initiate collective legal claims with other employees against Ernst & 
Young in court or in arbitration proceedings.15   

The Ninth Circuit first addressed the NLRA claim, concluding that class waivers violated the 
“concerted activities” provision of the NLRA.  The court explained that § 7 protects the right of 
employees to seek improvement in working conditions through the judicial forum in concert 
with each other.  The Ninth Circuit found that Congress clearly intended to provide employees 
with the right to pursue work-related legal claims together.  As a result, it found the arbitration 
provision in the Ernst & Young contract unenforceable, permitting Morris and McDaniel to 
pursue work-related claims together.16 

Next, the court analyzed the FAA argument, finding that it did not dictate a contrary result.  
Because the court first found that the class waiver provision violated the NLRA, it explained that 
the FAA saving clause applied.  The court observed that “[w]hen an illegal provision not 
targeting arbitration is found in an arbitration agreement, the FAA treats the contract like any 
other; the FAA recognizes a general contract defense of illegality.”17  Therefore, the FAA savings 
clause worked in harmony with the NLRA violation to render the class waiver unenforceable. 

Conceptually, the opinion was premised on a finding that the right to pursue class action 
litigation is substantive rather than procedural.  The Supreme Court has repeatedly explained 
that a court cannot enforce arbitration agreements that prospectively waive substantive 
statutory rights.18  The Ninth Circuit found that all rights in § 7 of the NLRA, including the right 
to engage in “concerted activities,” are substantive; it also found that “concerted activities” 
includes class action litigation.  Therefore, the Ninth Circuit’s conclusion that the arbitration 
provision would infringe upon substantive statutory rights was central to its holding.   

Judge Ikuta dissented, concluding that § 7 of the NLRA did not preclude employees from 
waiving the right to arbitrate their disputes collectively.19  The dissent focused on the same 

                                                      
15 Morris, Slip Op. 4. 
16 Id. at 4. 
17 Id. at 17. 
18 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628 (1985); Green Tree Fin. Corp.-

Al. v. Randolph, 531 U.S. 79, 90 (2000); Gilmer, 500 U.S. at 28. 
19 Morris, Slip Op. 28 (Ikuta, J., dissenting). 
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language in § 7, but concluded that the right to participate in “concerted activities” in a legal 
context meant that employees could “jointly arrange, plan, and carry out group efforts to 
dispute employer positions.”20  Specifically, this could include “joint legal strategies, shared 
arguments and resources, hiring the same attorneys, or even requesting the Department of 
Labor to bring an independent action against the employer.”  However, the text does not create 
the right “to use a specific procedural mechanism to litigate or arbitrate disputes collectively.”  
As a result, Judge Ikuta had little trouble concluding that the majority incorrectly failed to 
enforce the Ernst & Young arbitration agreement according to its terms as the FAA requires. 

Looking Ahead 

Five circuits have confronted the issue of whether class waivers are enforceable. Three have 
held that they must be enforced, and two have held that they violate the NLRA.21  Employers 
have filed petitions with the Supreme Court that seek to reverse the Seventh and Ninth Circuits, 
and the NLRB has filed a petition that seeks to reverse the Fifth Circuit.22  In short, there is a 
significant circuit split.  Several labor law specialists believe it is likely that the Supreme Court 
will agree to hear one or more of the cases.23  A decision by the Supreme Court setting forth a 
nationwide rule would provide uniformity in this important area.   

If the Supreme Court hears such a case, it will almost certainly look to Compucredit Corp. v. 
Greenwood for guidance.24  Compucredit was decided by an 8-1 vote, but it contains an 
important discussion between Justice Scalia (writing for the majority) and Justice Sotomayor 
(concurring in the judgment), who disagreed concerning the appropriate legal standard for 
examining a conflict between the FAA and another federal statute, where the other federal 
statute is silent on arbitration.  Justice Scalia concluded that because the federal statute at 
issue – the Credit Repair Organizations Act – was silent on whether claims are arbitrable, “the 
FAA requires the arbitration agreement to be enforced.”25  Justice Sotomayor rejected the 
suggestion that a statute must expressly disallow arbitration to produce that effect.  Instead, 
Justice Sotomayor argued that “proof of Congress’ intent may also be discovered in the history 
or purpose of the statute in question.”26   

Although it is unclear which of these two positions would prevail if the Supreme Court were to 
grant certiorari in a § 7 case, because § 7 is silent on whether claims can proceed in an 
                                                      
20 Id. at 38. 
21 Lawrence E. Dube, NLRB, Employers Urge Justices to Rule on Class Waivers, BLOOMBERG BNA, 

http://www.bna.com/nlrb-employers-urge-n57982076885/. 
22 Id. 
23 Id. 
24 132 S.Ct. 665 (2012). 
25 Id. at 673. 
26 Id. at 675 (Sotomayor, J., concurring). 
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arbitrable forum, the analyses of Justice Scalia and Justice Sotomayor in Compucredit would 
likely form the analytic framework within which the Court would reach its decision on whether 
an employer may require employees to sign arbitration agreements waiving access to class 
action litigation for workplace disputes. 

________________________________________ 

The opinions expressed are those of the author(s) and do not necessarily reflect the views of the 
firm, its clients, or Employee Relations Law Journal, or any of its or their respective affiliates. 
This article is for general information purposes and is not intended to be and should not be 
taken as legal advice. 
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